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AUTHOR'S PREFACE. 



The History of the Constitution of England has hitherto 
only been written with regard to the Middle Ages, and separate 
centuries since the Beformation. In venturing to draw a 
picture of the thousand years' Constitutional History of such 
a nation, I must necessarily begin with an apology in order 
to explain the shortcomings and inequalities of my work, and 
in some measure to justify them in the eyes of the benevolent 
reader. 

My writings upon the English Constitution did not originate 
in a uniform scientific plan; my Eoman law professorship 
oflfered few points of connection with this subject, although 
I am much indebted, in these writings, to the works upon 
the history of Law of my revered teacher, von Savigny. It 
was rather the efforts for reform in the German legal pro- 
cedure which gave rise to these essays. Brought up iu the 
laborious and strict school of Prussian Judges, at a time 
when the whole task of formulating the matter in litigation 
was entailed upon the judge who personally directed the 
pleadings of the parties, and having acquired a personal 
knowledge of the political and social state of Germany, 
England, and France, I had become sufficiently intimate with 
the advantages of our nation of officials, as well as with the 
weak points of our system, both in legal procedure and 
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administration. I felt most keenly the necessity of the funft^ 
mentsJ reforms in tbis department, which I have for many 
years advocated in my academical lectures, at a time when 
the majority of my colleagues stood aloof from, and were 
opposed to, the reforms that have since been introduced. Ifc 
was precisely the differences in opinion upon this subject 
which gradually led me to the conviction, that the so-called 
philosophical schemes iu public law chiefly originate in a lack 
of positive knowledge of circumstances. My own work on 
" Trial by Jury " (Berlin, 1849) bears witness to the truth of 
this statement. 

It was the period of storm and stress in 1848 that first led 
me from the domain of law to the wider one of polities. A 
closer acquaintance with the condition of affairs in France and 
England, more especially with the excellent treatises of Lorenz 
Stein on those of the latter country, made me somewhat re- 
served and doubtful in my attitude towards the new con- 
Btitntional development. I declined a summons to the National 
Assemblies of that time, and preferred to take part in the 
administration of a great provincial system, which gave to my 
pohtical ideas a more practical direction, coiTcsponding to the 
experience that the ruling class in England gains every day 
in its provincial activity. 

The constitutional straggles in Prussia soon took the shape 
of a decisive conflict between the old and the new form of 
society ; a dispute which was to be finally settled in Prussia 
for the whole of Germany, I was led by this struggle to 
examine with greater care into the real origin of the social 
relations of the various classes in Central Europe, in order to 
illustrate the rights and wrongs of Feudalism and Democracy 
by the position of classes in England (" Adel und Bitterscbaft 
in England," 2nd edition, 1853). The recognition this work 
obtained in many circles encouraged me to further labour. 

Meanwhile the ministerial government in Prussia had 
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proceeded in a direction which might well be considered a 
realization of the theories of Constitutional Government 
which had prevailed up to that time ; but its effect in Prussia 
was sufficient to demonstrate how utterly inapplicable to 
Germany were the French and Belgian models. When this 
confusion was at the worst, between 1853 and 1856, I began 
my investigations in the domain of English Administrative 
Law, the most difficult of the whole series of the labours, 
and one that I might well compare to a walk through a 
primaeval forest. With good, though incomplete sources of 
reference at hand, I succeeded in tracing amongst the chaos 
of disconnected antiquarian matter piled up around Black- 
stone's Commentaries, a connected system of laws reaching 
back into the Middle Ages, while Parliamentary papers enabled 
me to produce as realistic a picture as possible of the adminis- 
tration of to-day (" Geschichte und heutige Gestalt der Amter 
in England," 1857). This tract was written not merely in 
reference to the Prussian abuses of administration, but was 
intended to draw attention to just what the constitutional 
theories had forgotten in their long struggle for a suitable 
popular representation, viz. that building up of a fair adminis- 
tration from the lowest foundation, which is a necessary 
element in a popular state. This work has not been without 
its influence upon Germany in filling up a material gap, and, 
if I am not mistaken, it has in England also influenced some 
later views of Constitutional History. 

Being dissatisfied with this partial view of the subject, and 
having obtained a more complete body of material upon which 
to work, I ventured upon the task of writing a history of the 
English Parliament. But the task of developing the system 
of English polity in its true aspect, led to my intended History 
of Parliament becoming a detailed history of the English 
administrative law (^'Englisches Verwaltungsrecht," 2nd ed., 
1867, vol. i.. Historical pt., 648 pages). 
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Meanwhile, in the year 1858, coDstitutional monarchy was 
.restored as the form of government in Prussia, with the honest 
endeavomr to return to au administration according to the 
law, and to proceed with the construction of the inner fabric 
of the State. Together with many of my political friends 
I hoped that the time had arrived fur "opposing positive 
tendencies to the negative tendency of our national policy, 
for eschanging vague and formless efforts for hxed and settled 
aims and objects to be gained by attainable means." With 
regard to the reorganization itself, every one was satisfied 
that a system of "self-government" was a necessity; but 
each of the two political parties in the realm, and the body 
of State officials, respectively understood by this term three 
very different and wholly incompatible systems. It was the 
natural consequence of a state of affairs, in which the official 
world and two distinct orders of society had been involved 
for a whole generation in a dispute concerning the constitution. 
It was no easy matter gradually to reconcile prevailing ideas 
to the truth, that in a modern state, parishes and district 
unions can no longer be autonomous bodies, but are, primarily, 
only the executive organs of our more fully developed admin- 
istrative law, and that local rates cannot be severed from 
oar system of pohtical economy. Hence a legislation that 
vould rise above all party views was seen to be a vital 
necessity; just as in England the inner fabric of the con- 
stitution was not the outcome of parliamentary legislation, 
but proceeded in its day from the organic laws dictated by 
the Privy Council. In order to farther these legislative 
labours, or at least to prevent an overhaaty imitation of the 
French model, in the regulation of parishes and districts, 
there appeared a work which I had somewhat speedily com- 
pleted, entitled " Die Englische Communal-VerfasBung oder 
das System des Self-government" (1860). Soon afterwards 
I was able to reWTite with greater coi'e my history of " self- 
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govermnent " (" Engl. Communal- VerfaBHong," 2nd ed., 186S), 
and to give a description of the modern English municipal 

reforms down to the times when the organic legislation in 
Prussia really began its work ("Engl. Communal-Verfassung," 
8rd ed., 1871). 

After the f ruasian and with it the German constitutional 
question had been auccessfally solved, the time for actual con- 
struction had arrived, viz. the time for positive reforms of our 
administrative system, especially our police laws, local juris- 
diction, local taxation, municipal regulations, etc. (" Ver- 
waltnng, Justiz, Eechtsweg," etc., Berlin, 1869.) For Prussia 
I made the principal hasis of my work the reformed adminis- 
trative and social legislation of Stein and Hardenberg, the 
municipal regulations of 1808, and the existing parochial 
system in country and town. But whilst I carefully avoided 
transferring into our German institutions any name or insti- 
tution from English Ufe, yet in all cases where our officials 
had no practical experiences at band to guide them in new 
comhinations in administrative law or local government, I 
made nse of parallels taken from England. In auhaequent 
years there followed essays which dealt with our constitutional 
disputes, and with the question of reform in our legal pro- 
cedure, as well as in our administration ; among which the 
legislative proposals touching the Prussian Ki-eisordnung, 
school board administration, provincial taxation, the principle 
of legality in the administi'ative (Bechts-staat), the reform of 
the legal profession, of the magistracies, of penal procedure, 
etc., repeatedly brought me better points of view of and 
parallels with the English law. 

Thus there gradually arose, in addition to a continuous 
history of administrative law and " self-government," a chain 
of parallels for various points of the inner life of the state, in 
which, thanks to the energetic development of the royal prero- 
gatives, the English and Prussian constitutions are much 
more intimately related than is generally supposed. 
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It cannot be denied that tbese writings appeared in an 
epoch and in the midst of the most profound political crieiB 
in my native land (during the last years of Frederick 
"William III., under Frederick William IV., during the regency, 
and under William I., Emperor and King) ; and appeared, 
too, under the pressure imposed upon me by my academical 
duties, as well as that entailed by a magistracy and a pro- 
vincial office, and by a long and active parliamentary life. 
Though all this has probably been instrumental in producing 
a many-sided appreciation of affairs, it necessarily had an 
unfavourable effect upon the systematic arrangement of those 
writings ; besides which, in a work directed towards an im- 
mediate and practical end, the connection of the whole cannot 
always be sufficiently kept in view and expressed. Hebce 
arose on my part a natural desire to put together the English 
constitutional history in a larger and more coherent form, 
using as a basis the work most nearly complete in itself, the 
history of Enghsh administrative law, from which I could 
retain the divisions into periods and chapters because it was 
originally designed for a history of parliamentary law. As 
regards this portion, the present work appears as a third 
edition. And here I have repeated an old experience gained 
on the German judicial bench, namely, that where, after many 
interlocutory judgments, the final judgment has been reached 
in any litigated case, many mistakes, one-sided views, and 
gaps are discovered, which have arisen in determining the 
separate preUminary and intermediate questions. Fortunately 
Buoh interlocutory judgments are not binding on the historian, 
but allow of the completion, correction, and modification of 
opinions which once went too far ; and in this I have been 
much helped of late years by the excellent historical works 
of Froude, Freeman, Stubbs. and others. 

In another direction this history has encountered a grave 
, difficulty, viz. in the copiousness of the matter. 
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A constitutional history must portray the reciprocal action 
continually going on between State and society, Church and 
State, constitution and administration, state-life and popular 
life, political and private economy, between the greatest and 
smallest interests. These are ever acting and reacting one 
upon another in such wondrous complications that a picture 
of the coherent elements, even when the moments of their 
activity are continually brought before the reader, can be 
but inadequately represented. In this constitutional history 
differs from a history of law, for the latter traces the develop- 
ment of the dogmas of private and criminal law, by quoting 
from legal documents and authorities, whilst the former deals 
with the living body of the State in its origin, its life and its 
progress, and the successive and unbroken evolution of enact- 
ments which have remained in force until the present day. 

But even in this imperfect form, the English constitutional 
history is pre-eminently suited to give a picture of the inner 
coherence of the various members of the state and society, on 
which the history of all constitutions and the fate of all 
nations is really based. In these reciprocal relations the 
history of former centuries returns to life, and becomes a 
mirror wherein are reflected the struggles of the present ; but 
above all it must be regarded as manifesting the over-ruling 
Providence which guides the destinies of mankind according 
to right and towards the right. Every man who, with the 
inevitable partiality arising from a poUtical, ecclesiastical or 
social standpoint, follows up the development of the British 
empire for a thousand years back, and strives in all earnest- 
ness to discover the connection of events, will be obliged to 
correct or amplify many preconceived opinions. The results 
of personal activity and experience are similar in the mani- 
fold relations of public life, in narrower and in wider circles ; 
and it is just this habit of personal activity that has educated 
the English nation and its ruling class in political freedom. 
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and has raised the political parties in the country to the 
capacity of ruling parties. Perhaps in later treatises I may 
succeed in portraying these reciprocal relations in a still 
simpler and more vivid manner, for in them lies the solution 
of that enigma of the European world — otherwise incapable 
of explanation — namely, how it comes that in one country 
the individual members of the State and of society appear to 
be in a state of progress, and yet the whole loses ground, 
whilst in another, the individual elements appear to be back- 
ward and at times to retrograde, whilst the whole is mightily 
advancing. 



Berlin, April, 1882. 
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The author's world-wide reputation, both as a jurist and 
historian, was alone sufficient to justify the appearance of an 
English edition of his History of the English Constitution ; 
but the preface to the German original furnishes a still more 
cogent reason for presenting this translation to the English 
public. The author there tells us that no consecutive history 
of the English Constitution has previously been written. 
Various epochs have, it is true, been treated by consummate 
masters, but there is no treatise extant, that has attempted 
in any way to describe the rise of our political system, and to 
follow it through all its varying phases down to the present. 

It is the author's express wish that his preface to the 
German original, though primarily intended for German 
readers only, should likewise preface this translation; as 
therein are set out the causes that induced him to commence 
and bring his researches to a successful issue. 

The work having been compiled fragmentarily and at 
different times, and having originally been devised to meet 
the practical needs of the German legislature, could not but 
exhibit some abnormal features; among them the especial 
stress laid upon the administrative institutions of the State, 
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the county and the parish. The author was, moreover, 
obliged to express himself according to political and legal 
conceptions familiar to German jurists, and which diverge 
more or less widely from English terms. Hence a free trans- 
lation of the English terms into German had first to be made, 
a retranslation of which into English is far from easy, and in 
many cases might appear to call for explanation, the insertion 
of which, however, would have encumbered the text. 

The author as well as the translator must accordingly beg 
the indulgence of the reader for any roughness or unevenness 
of style, which may blemish the original or the translation ; 
shortcomings that could scarcely be avoided, as the author 
could only hastily revise the sheets. 

At all events it will be of the greatest interest for English 
students of history to see how a foreign jurist, who has been 
much engaged with the reform of the judicial and adminis- 
trative institutions of Germany, treats the ancient and 
modern development of the " Parliamentary Model State.'* 

P. A. A. 

London, November, 1885. 
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FIKST PERIOD. 
THE ANGLO-SAXONS. 



CHAPTER I. 

Wit anglo.gbaxon Jpouniation.* 



ECGBERHT, 800-836 
.ffiTHELWULP, 836-857 
iBTHELBALD, 857-860 
^THEI.BERHT, 860-866 
.^THELRED, 866-871 
iELPRED. 871-901 
Eadward the Elder, 901-924 

iGTHELSTAN, 924-941 

Eadmund. 941-946 
Eadbed, 946-955 



Eadwio, 955-959 
Eadgab, 959-975 
Eadward the Martyr, 975-978 

-^THELKED II., THE UnRKADY,978-1016 

Eadmund Ironside, 1016 

Cnut, 1016-1035 

Harold I., Haretoot, 1035-1039 

Harthacnct, 1039-1042 

Eadward the Confessor, 1042-1066 

Hajiold II., 1066 (January t« October) 



The conquest of the British Isles by the Saxons, Angles, and 
Jutes from the middle of the fifth century has the character 



• With regard to the snnrces of this 
period, Lappenberg (** Geschichte Eog- 
landfl." vol. i. Introd.) gives the most 
ex hanstive information. Compare also 
Gneiet ("Geschichte der Communal- 
Verf." pp. 7-9). The laws in the fol- 
lowing pages are quoted as given by 
Keinhold Schmid (** Die Gesetze der 
Angel-Sadisen," 2nd ed., 1858). Where 
special occasion demands, quotations are 
given from the official report of the 
Kecord Commission (Thorpe, ** Ancient 
Laws and Institutes of England," two 

VOL. I. 



vols. 8vo, 1 840). The several royal laws 
are quoted with the abbreviations used 
by Schmid, viz. Athlb. (^thelberht), 
Whtr. (Wihtraed), In. (Ine), Alfr. 
(Alfred), Edw. (Eadward the Elder), 
Athlst. (^thelstan), Edm. (Eadmund), 
Edg. (Ea^igar), Athlr. (iEthclred), Cn. 
(Cnut). Frc»m the Norman times the 
Lege* Oulielmi Conqu. also contain in 
the main only a collection of Angh>- 
Saxon rules of law. The so-called Legta 
Henrici I. are principally also only 
a private compilation from the later 

B 
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of a gradually advancing occupation. The disunited Britons, 
Bome of them grown effeminate, while others have become 
Bavftge, are overcome aftnr numerous battles with varying 
iasue ; the civic Bettlemeuts, dating from the daya of the Roman 
sway, fail into ruins ; the old Roman culture disappears, and 
with it Christianity ; the aboriginal population is either driven 
into the hills or reduced by oppression to a state of slavery 
or to the position of impoverished peasants. Hence in Eng- 
land those peculiar conditions are wanting which in Western 
Europe arose from a mixture of the Germanic races with 
a Romanized provincial population, with Roman culture, and 
with the Roman provincial and ecclesiastical constitution. 
On the other hand, the conquest had the effect of destroying 
the tribal bond that still prevailed in the home from which 
the conquerors came. The first settlements, indeed, appear 
to have been based upon the exodus of small tribes (notably 
the Angli), with wives, children, and sorvanta, from the old 
' home into the new. As colonization slowly proceeded new 
migrations continually took place {as in the colonization of 
the Marks in East Germany}, in consequence of which the 
old tribes became mingled together, and the original family 
unions were widened by new settlers. The groups of con- 
querors thus welded together appear to have found their bond 
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of union principally in the greater and lesser military ohieffl, 
from whose office aa leaders in war the royal dignity aroee in 
later times. 

After the occupation of the country a division of lands took 
place, in which the hid/i, familia, viansiis, or plough of land 
(which, according to Kemble, amounted to thirty-three Saxon. 
or forty Norman, acres), was made the unit or smallest 
measure of land settlement, and, with certain rights of pas- 
turage and woodcutting, was regarded as a sufficient basis for 
a peasant's household. 

In many places the British population had already a dis- 
tinct landed property upon which the conquerors entered. In 
later times the continual feuds among the petty kingdoms 
ererywhere hastened the dissolution of the family bond and 
the development of private property, with all its lasting effeets 
spon the constitution and civilization of nations. Only in 
a few tracts of land in North Europe were soil and climate 
BO inviting and so productive for the peaceful labour of tillage 
and pastiurage, so calculated to produce attachment to hearth 
and home. From the beginning of the tenth century the 
expressions "boc-land" and "folk-land" appear as the in- 
variable equivalent of the <ijfer privatuB and the affer puhlicm. 
The rich store of Anglo-Saxon records proves conclusively that 
the rights of private property were early established, and that 
property could be transferred by title deeds. Just as certainly 
was there in early times great inequality in the division nf 
property. The reason for this is chiefly to be sought in the 
existence of small armies which were slowly but steadily 
conqneriug, under their numerous captains and commanders, 
who at the division of the land received the greater posses- 
Hious, which possessions in process of time were managed 
by the settlement upon them of smaller people, who rendered 
payment in kind. This inequality of property had already 
undermined the old position of the freeman. The ancient 
inheritance of freedom, the considerable weregcld, and the 
personal protection accorded the lihcr Iwino, were, indeed, 
continued to him, even when he possessed no land, down to 
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16 eloae of tbe Anglo-Saxon period. But in every other 
respect, the rising up of the greater landed proprietors over 
the class of tbe peasant proprietors, and the degradation 
below the line of fieedom of the free-born men, witboat 
possession of their own, ix increasingly manifest. The con* 
ditions of property among tbe Anglo-Saxons tended thus to a 
state of dependence, by means of loans of land and servioe, 
on the largest scale. The ordinary names for those who were 
in this state — Folgan, Hlifdta—mclxiiie both the settlers upon 
the land thus lent or let and also the personal domestic 
servajits. But the state of service (gesith) thus created 
proceeds in two widely divergent directions. 

This entrance into the sphere of personal service has quite 
& different meaning as applied to the household of the inferior 
warrior chieftains. When once a sottlement has been formed, 
the honour attached to this service, and its connection with 
military and legal affairs, gives the retinue of the king a 
position so prominent as to he eagerly sought after by the 
landless sons of the great proprietors, and even by free land- 
lords. The relation of service to the king forms more and 
more an especially honoured upper class, increasing with the 
growth of tbo royal privileges and of the realm. 

On the other hand, this dependence, brought about by the 
settlement on farms held of private persons, is productive ot 
a lower position, which sinks below the level of the old common 
liberty. This class of settlers are for the most part small 
farmers, intermingled even with bondsmen, and it has the 
position of a dependent and heavily burdened peasantry. 
Extant records show us how manifold were the ways of 
granting such a "fief," whether revocably or irrevocably, for 
years or for life, and with reservation of numerous payments 
igafol) in kind or in money, in labour, service in the field, 
defined or undefined. The great landed proprietorships 
realized much from such settlements, and supplied them- 
selves with the natural products and the services of which 
a great household stood in need, for the wants ot private 
life as well as for the equipment of the troops. The depen- 
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dence thus created became In fact hereditary, and increased 
in times of war, through the destrnction of the free peasant 
forms, and in times of peace through the increase in the 
number of the landless members of families. In this direction 
social order appears in the Anglo-Saxon times to have 
advanced with even step. The law of property originating in 
later times mider the name "rectitudines aingiUanim perion- 
amm," affords ns in the law affecting the Thane, in the rights 
of inheritance, and of those affecting the form labourers, 
a picture of a firmly established state of society, exhibiting 
a deeply rooted dependence of the free-born classes on great 
landed proprietorships."* In its forms of armament, adminis- 
tration of justice, and Church, the State ia constantly acting 
and reacting upon these bases of property. Array, Law Court, 
and Church remain throughout the whole of the Middle Ages 
the three foundations on which the commonwealth is carrying 
out its work of change. 

I. The first department, Ifit iWiUtarg ^nSUm of the 
Anglo-Saxons, is based upon imiversal service. Under this 
is to be understood the duty of every freeman to respond in 
person to the summons to arms, to equip himself at his own 
expense, and to support himself at his own expense during 
the campaign. The impossibility of attaining a uniform fulfil- 
ment of this duty is at the root of aU the changes in tbe 
social relations, and in the constitution of the Germanic races. 
After a fixed settlement has been entered on, the small peasant 
farm, barely sufficient to support a family, cannot possibly, 
as a rule, answer this duty, and still less can it be fulfilled 
by the landless freeman. Among the Anglo-Saxons, as else- 
'where, after the settlement a division of the militia, according 
to Hundreds, was organized, in which arrangement a remedy 
■was to be found for existing evils. They were obviated in 
this way, that the Hundreds, instead of furnishing a hundred 



•" The l»«Bof property a 
of at longtb by Conrad Miiaret, in vno 
-HBnobener Krilische TToberuhnu." 
B. Rcbmid'e '■ Oloasarium " y. llScliind, 
FoUtland. Iliil. K(>mb!c, Anglo-Suxona. 
i. c. 2, 4, and ay^peodU A, B. C. On 
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[ men, sent smaller contingents, and that in making the divisions 
the number of the hides of land was taken into accoant ; that 
a landowner was allowed to send his sons and bis followers 
to serve in his stead, and that the regulation of the doty of 
furnishing troops was left to the resolution of tbe National 
Assembly, and in process of time to the heuteuanta of the 
king in the County Assembly. The Hundred therefore means, 
with regard to the constitution of the army, only an equal 
j contingent within a greater unity ; and this is the reason that 
1 in various epoclis, as for instance under the reign of Alfred 
I the Great, a new organization of the Hundreds took place. 
I The Anglo-Saxon times never attained to such fixed and deter- 
minate rules of law as were introduced by the capitularies of 
the Carlovingians. The sub -distribution was left entirely to 
tbe administration of the county, whence only a very unequal 
and faulty form of militia could proceed. 

Accordingly, in the times of the Heptarchy, the individual 
chieftains were obliged to have recourse to other forces for the 
waging of their numerous wars, by detaining and reorganizing 
I from among their free servants and followers an armed retinue 
ixeady to respond to their personal summons. All court 
ces bad originally a warlike character. Prospects of booty, 
I honour, favour, and reward induced even freemen to join such 
I trains of followers. Besides the booty, gifts of folkland and 
I grants of offices of trust were the rewards chiefly paid for 

■ Services of this description, and thus there was formed round 
leach of these little kings a first levy of tried soldiers, whose 

existence confined an appeal to the general military servica 
of the people more and more to eases when the country was 
in peril. We first read in the laws of Ine of these warlike 
I Gesith-men (with or without land of their own), whose 
llncreased weregeld indicates them as belonging to a class 
lliable to military service in a higher sense ; and in process 
Kof development these men become the still more esteemed 

■ class of Thanes. Analogous reasons in later times led to 
i the greater landed proprietors in the united Saxon kingdom 
I forming a warhke retinue from among their domestics, their 
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under-vasBals skilled in arms, and in some measure froiu 
among the free landed proprietorB. At the same time th»^ 
majority of the freemen were, to a certain extent, practised I 
in arms, but this varied according to the position of the I 
districts. As a rule, the sorrice of the freemen in times offl 
peace vas required by the Hundreds more for guard duties, I 
the repair of castles, and tlie making of roads. The reorgani- -^ 
zation of the army by Alfred was not permanent, and after ' 
the lapse of a hundred years sank into a state of utter 
weakneas, and at the close of the Anglo-Saxon period the 
ascendancy of a few powerful, warlike Thanes, with their 
armed followers, produced an oligarchical character in the] 
whole of the constitution. (1) 

II. The second department, the ^nglo-S&BIon ^timfnistra- 
tfon of justice, in spite of the numerous nccounts handed I 
down to us, affords no comprehensive picture of the whole. 
In the developed constitution of the tenth century, however, 
we meet with judicial courts of the two following degrees. 

The Hundred Court or Hundred-gem6te, meeting once a 
month for the narrow district of a commonalty {Virinetum), 
decides the ordinary civil actions and petty criminal cases, I 
and ia the principal place for the solemn conclusion of 1 
contracts and testamentary dispositions. 

The County Court Shire-gemote, meeting twice a year, 
exercises a fuller criminal jurisdiction, decides quarrels between 1 
the inhahitanta of different hundreds, draws in general within I 



(1) An onqitiry into tbe oonstitiition 
of the army \enA» to the nejrative result 
that there wu no lognl iliatribution 
of the biifdeo» of militnry aerviee in 
Anglo-Buion limes. Military lervice 
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land, and the rendering of military 
nerrice by the grantm, existed iilreiidy 
in Aaglo-SaXDH timca, ni did also the 
legal and jiolii« jurisdiction of the land- 
lord orer bia teuants. Jn the same 
WHj there was a bond of antgiunce 
between the king nnd bia liigher 
follower*, between erery master and 
serront, between the Hiaford and Iho 
Hl&roclai hut the growing together 
and tbe conBuIidation of tliese relations 
into the English feudal systom did 
not take pluce until the Nonnun timea. 
For their more ipcciul formation under 
the influL'UPe of the monarchic power, 




Its j arisdiction matters in dispute between more powerful 
■ parties, and forms a periodical district assembly for the 
conduct of all public business in the county. 

The parties appear before the court with numeroQS com- 
purgators, i.e. persons prepared to swear to the truth of a 
statement ; the employment of witnesses in civil actions 
; : was tolerably fref[aeut, and suitors seem to have appeared 
frequently takuig a part. A regular participation in such 
judicial proceedings, with their numerous judges and com- 
purgators, presupposes an independent position which must 
have been very rare among the small settlers, many of whom 
possessed but a single hide of land. And yet a regular 
attendance at judicial proceedings is the necessary prehminary 
of all legal knowledge ; he who is only present now and then 
cannot become and remain the depository of legal knowledge 
and of legal custom. Accordingly the great County Courts 
were, at their first authentic appearance, assemblies of the 
greater proprietors, who, in their capacity of regularly appear- 
ing, experienced lawmen, obtained the appellation of " Witan," 
A picture of old Germanic peasant communities forming a 
court in full assembly, under their chosen presidents, is not 
to be found among the Anglo-Sason records. The inequality 
of the proprietorships has thrust back the smaller farmer into 
I the position of a spectator in the large assemblies, and even 
f in the small County Courts the judgment is generally left to 
a small number of " Witan." 

These beginnings of a magisterial constitution are founded 
upon the natural basis of the ascendancy of the great pro- 
prietors. The Oarlovingian institution of select lawmen 
igoahiiii), appointed permanently by a royal ofBcer, is foreign 
to Anglo-Saxon ideas. 
The magisterial office in Anglo-Saxon times is remarkably 
[ vigorous in the matter of punishment. Blood vengeance 
I appears only to have been permitted against the slayer with 
I taaalica aforethought and the adulterer. The privileges and 
f responsibilities of clan and family kinships assume a subor- 
dinate position where a breach of the peace has been com- 
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mitted. The system of composition, so far as payment of 
weregeld and penalty to the parties is concerned, appears to 
have soon become only subsidiary. Serious breaches of the 
peace are generally visited with capital or corporal punish- 
ments, while for serious as well as for petty offences, con- 
siderable fines under various styles and names were payable 
to the magistrates. Penal justice was thus, even in the 
Anglo-Saxon times, in intimate connection with the financial 
rights of the king, and in course of further development 
with the privileges attached to the private jurisdiction of the 
landowners. Out of the magisterial authority in criminal 
procedure there was formed a system of protective measures 
to secure the "maintenance of the peace." The householder 
is made responsible for those living with him, the landowner 
for all the occupiers of his soil, especially for their due 
appearance in courts of justice. The landless man who did 
not belong to the household of an established landed pro- 
prietor, was forced to enter a union called a ** tithing." 
Towards the close of the Anglo-Saxon period, this ** tithings 
system" developed into similar small unions consisting both 
of free men and of poorer people dependent upon the soil. 
At the same time these formed a police system, and acquired 
a right of settlement, and thus incorporated the landless 
population either with the household of a Thane, or with the 
land belonging to a Thane, and to a community dependent 
upon him, or forced them into a tithing of free peasantry. (2) 
III. The third division of the Anglo-Saxon life is furnished 
by tje GCfjristian CfjurcS — the necessary complement to the 
army and the judicial system. Just as the influence of the 
heathen priesthood in the new settlements does not appear 
to have been anywhere very important, so the conversion 
of the separate kingdoms to Christianity in the course of a 
single century (591-688) was effected without any material 

(2) As to the legal jurisdiction of refers to their various aspects. As to 

Anglo-Saxon times, compare Lappon- their further developmeut under the 

berg, vol. i. p. 581, et seq. ; Phillips, influence of monarchy, vide cap. ii., 

pp. 166-210. The description of the sees. 2 and 3. 
offices and the didtriots (cap. iii. iv.) 
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struggle B or convulsions. The sucoeBsful labours of the 
Bcottish missionaries, who brought down from the north the 
faith of the British Church, were met from the times of 
Gregory the Great and St. Augustine onwards by the equally 
successful propagation of the Roman Catholic eccleBiastical 
eystem advancing from the south. In spito of the disunion 
that at first existed, Christianity found a fruitful soil in the 
peaceful inclinations of the new colonists ; while the early 
entrance of the aristocratic classes into the clerical profesaion 
is a characteristic feature in England. The importance of 
the Church of the Middle Ages shows itself primarily in its 
protection of the weaker classes. The Church created the 
first beginnings of a legal protection against the sals and 
usage of women, children, and bondsmen. It was the 
Church that first secured to the labourer bis day of rest, 
his earnings, and an effectual liberation from slavery. She 
it was that founded the earliest schools for the upper classes, 
whilst the lower clergy and the monks were accessible to all 
alike for advice and instruction. She was the first to foster 
gentle manners, industrial pursuits, peaceful intercourse, and 
was the first originator of relief for the poor. The higher 
regard for the sanctity of marriage, the raising of the position 
of women — first in manners, and then in their private rights — 
are due to her influence. In the Law Courts the Cbnrch 
made her power felt by the frequent application of oaths, andR 
by conducting the judicial trials by the ordeal of fire and 
water, which fell to the Christian clergy in the transition 
from heathendom. The Bishop appears in conjunction with 
the Lieutenant of the king, as the head of the comity adminis- 
tration. And so the Cbnrch, steadily progressing, enters into 
the Commonwealth to fulfil those humane tasks for which 
there was as yet no room in the temporal constitutions of 
the Middle Ages. In all circles of public administration the 
Clcrici are the indispensable medium for writing. Bound up 
with all classes of the population, and with all the interests 
of fife, the deivelopmeut of the English Church, as regards its 
officials, its docti'ines, and dogmas, has been more national in 
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its character than the Churches of the continent. Neverthe- 
less, the internal organization of the Church is true to its 
principles, as being an universal school. To perform its 
widely extended functions, there was formed a peculiar class 
for intellectual labour, which, like every other free labour, 
needs property ; and therefore in the Middle Ages it needed 
landed property, without which the Church would have re- 
mained in a servile position, and incapable of fulfilling its 
vocation. The ecclesiastical constitution accordingly assumes 
in this most national of all Church institutions the same 
external form as in the rest of Christian Europe. A school 
for a nation can only be conducted by spiritual superiority, 
and this demands, on the part of officials, submissiveness 
and devotion to their profession, — ^the first example in the 
Germanic life of a class of professional public functionaries. (3) 
Such are the political forces which, continually acting and 
reacting upon the inequality of property, remodel those 
class relations to which I shall again revert in Chapter 
VI. The bearers of arms maintain their dominion over 
the soil, and become the landowners. The landless freemen 
come into a lasting and actually heritable dependence upon 
the land. Throughout all degrees of property there runs a 
disposition to create dependences which strives after a legal 
recognition, and gains it in the following way. 



(3) We shall revert to the more ifn- 

gortant of these relations under the 
ead. of Ecclesiastical Administration 
(Chapter V.). As to the outward pro- 
gre:<8 of the conversion, vide especially 
Lappenberg, i. 132-205. The pro- 
pagution of the new doctrines proceeded 
from above to below, making its first 
appearance at the court, and then 
through resolutions of the national 
nstfembly, which was generally appealed 
to, ami which decided by a majority of 
voices. With regHrd to the main cha- 
racteristics of Anglo-Saxon heathen- 
dom. See the exhaustive estisay of 
Kemble, L cap. 12. The effort made 
to replace as soon as possible the few 
foreign missionaries by native bishops 
is worthy of note. ** It is owing entirely 
to the admUsioQ of natives among the 



higher clergy that it became possible 
for the Church of the Anglo-Saxons to 
become so soon a national one, that the 
Liturgy, Ritual, Prayers, and Sermons 
were ho soon given in the German 
tongue, and found their way to the 
heart of the people. The retention of 
the Germanic proper names, the pecu- 
liarity of the Anglo-Saxon calendar and 
its feasts, the small influence exercised 
by the Roman Ecclesiastical Law, the 
development of the national language 
by the Ecclesiasjtics, the weakened in- 
fluence of Hume upon the princes of 
the realm, are the peculiar and in- 
timately connected advantages of a 
Church, truly richly endowed by reason 
of its former deficiencies" (Lappen- 
berg, i. 1G3). 
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The state of dependence in which the poorer classes 
were, was formally recognized by the king and the general 
assembly of the realm and became a principle of law. The 
relation between Hlaford and Hlafaeta was already a com- 
plete portion of the Anglo-Saxon legislation. (In. 89, 50, 
Alf. 37, 42 ; Athlr. i. 1, ii. 4, 7, iii. 5, iv. 1 ; Edm. iii. 7 ; 
Cn. ii. 29, 32, 78, 79.) 

Higher services rendered in the militia and in the Law 
Courts then led to the legal recognition of a higher worth 
or station — to the idea of Thanehood. The direct expression 
for the *' worth *' of a man is the ** Weregeld,** which was 
fixed in the proportion of 200 to 1200 shillings ; that is, the 
Thane was estimated at six times the rate of the mere free- 
man. By multiplication of these, further sums were arrived 
at for the Ealdorman and the Bishop. As the legal system 
of these times is primarily based upon the legal protection 
that a fine affords, a higher rating was equivalent to the 
recognition of the right to a higher class or rank. Hand 
in hand with these two relations is developed the foundation 
of a manorial system. The householder and landlord has 
the actual power to dismiss his geaith, and to take away 
from his tenants their grants, whence there results a right 
accorded to the lord of deciding upon the disputes of his 
gesith and his tenants. Eecognized by the authority of 
the State, the domestic Imperium becomes a regular jurisdic- 
tion. With the increasing power of the magnates, further 
royal privileges pass to the landlords, and in later times 
also a petty criminal jurisdiction. Amongst the Thanes, 
again, certain greater Thanes are distinguished from the 
others, as having large territories and armed retinues, and 
being in possession of the high state oJBfices, as well as of 
the lay dignities of the Ealdormen. These, together with 
the Prelates, compose, in Anglo-Saxon times, the legislative 
councils of the realm. Just as the county assembly in its 
executive capacity had become limited to Thanes and a few 
minor elements, so a similar limitation in a far higher degree 
took place in the council of the realm. The Anglo-Saxon 
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Gemote, the so-called " Witenagemote," is a representation 
of the masses of landed proprietors corresponding to the 
syatem by which they fulfil the functions of the State ; that 
IB, it is determined by property, office, and royal appoiutraent. 
In the last century of the Anglo-Saxon period the great 
proprietorships had attained such an ascendancy as to make 
the position of the throne vary with the period and with the 
character of its occupier, and the exereiBe of all royal rights 
often appears, as a matter of fact, to be the right of the 
oligarchic Witenagemote.f 



t A< to the degree* io the different 
daow*, a mnro ciiianBlWe account will 
iw ftmnd in Cliuptvi VI , I onlj bere 
nltr to what is newssary for tbo 
nndentandliie o! the offlvea. Id the 
Iawi of Ino the GiMifheandman makea 
Umaelt at first o)iii<ptcuou«. It is only 
nnee the lime otiGlfivd that ttiedigmtV 
ofa Thaiie apprars in connectian with 
iMided prnptrtj to tlie extent qf at 
leaat fire liidee, iihich caniei with it 
ft "Vertgeld" of 1200 aliiUiuga, and 
the iMok of a Ticelfhyndetitan. 1 con- 
olnde froo) a combiDationof Diitiieiniu 
indiolluns that this is coouectcd with 
th« Mt«bliiihment of altered milibiry 
airangements, lUMwriliiie to whioh the 
king pievuiled upon tbo majority of 
tbe great landlords to plolge them- 
m1i«h to biui to obey bia perBooal 
mminooa ; for nhinU the honour of n 
tojal Thane, tbe nppdintment to iho 
■rfBceorShir-Fcrira. eli:'^ as ni?ll es the 
futberadrantages renil ling therefrom, 
neb ai favoars and bonnun, were a 
avSmnt equivalent. The title of 
" Tbuie " now bccomea applicable Io 
tilfl lty</*\ aetvantK, and extends from 
Um hlghcat offices in the court down 
1« tlio imaller offices spptrtnining to 
tha connly administration and the 
n>jal dcmesnts. Moreover, those hnv- 
ing the tight to exercise a private 
jUTJwIiatioD, belong bv virtue of this 
ri^t to tbe class of Tlianes, because 
their civil and police powers are now 
iBicarded as royal offices. The pre- 
[waiJeialint' influence in Ibis arranpc- 
meat waa the regard paid to public 
offlM and a puUio calliug, and not to 



mere amount oF property. That this 
vas the leading idea attacbed to tbe 
complex notion of Tbanebood is shown 
by— 

1. The etymology of the word, 
which eipreaaes (together with the 
word derived i^om it, Uiffjalan, to 
serve^ the lervifiu, or miniwieT. This 
last is the usual transklion in the 
old Bnxon recor<ls. 

2. In later times any hind of official 
position was so naturally connected 
with tlie word " Thane," that loss of 
Thonsliood was used as a syuonym for 
diatniiieal from a royal office. 

S. Even vhere tbe posaession of 
five hides is mentioned us being the 
baais of Thnneliood, the reservation is 
added that the following things are 
fnrtber reqnired : a church and a 
kitchen, a. bell tower, and a seat in 
the castle gale (which is equivalent 
to a personal jurisdiction, mm rt wwn), 
and a special ofHos in the king's hall 
(of lay rank, cap. iii., Schmidt, 381). 

4. That the stipulated service forms 
the decisive point is fnrtlier shown by 
the equality subsisting between all 
Thanei until the close of the Anglo^ 
Saxon period. The great Thane with 
princely posaeaaions ia a Twelfhjnde- 
man, and is no more than the simple 
eonnty Thane with five hides of U[id. 
The Anglo-Saxon legal phraseology 
has no special term for distinguishing 
the great Thanes. When It is necessary 
to single out tbe magnalos. the denota- 
tion " Boyol Thanes " is used with a 
certain emphasis, in order to signify the 
important royal office they hold. 
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CHAPTER 11. 

From amidst this reconstruction in the system of property 
and freedom, we see in England the regal power going forth, 
— the most magnificent civil creation of the Middle Ages. 
Among the most nearly related continental races, in their 
old dwelling-places, among Saxons, Frisians, Holsteiners, 
Hadlers, and Dittmarshers, we find in those times no regal 
sovereignty. Its appearance among the Anglo-Saxons mnst 
be accounted for, not by national peculiarities, but by social 
conditions, which arose from the settlements upon conquered 
territory. Among the first generations, too, we do not as 
yet find a kingship. The conquering expeditions had cer- 
tainly a chieftain at their head, who belonged to the families 
famous in war (nobiles) ; and in the conquered country we 
find the successful commander at the head of the army which 
has seized the territory. His name was associated with 
memories of victory, with the acquisition of the present 
dwelling-place. When the land was divided the lion's share 
fell to him, as well as the spoils of the vanquished British 
chiefs. In like manner, as possessions became hereditary, 
the transfer of the ducal dignity to the son was looked upon 
as a natural arrangement. Such a condition of things was 
found even among the Eepublican tribes of the continent. 
Actual kingship begins to exist — firstly, so soon as the dignity 
of the chieftain appears not only in the leadership of the 
army, but when it becomes a comprehensive supreme power, 
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inclading the office of magistrate, of protector of the peace, 
of defender of the Church, with the highest control of the 
Gommonwealtb in every department ; Becond!y, bo soon as 
this highest dignity baa become recognized by the popular 
idea aa the family right of a high-born race. Directly both 
these conditions co-exist, the new idea shows itself in its new 
name. After gaining great victories, ^Ua, of Sussex (514- 
513), was the first to adopt the title of " Cyning ;" and this 
example was gradually followed by the other chieftains, down 
to the petty potentates who ruled over a tract of country 
hardly as large as a county of the present day. The step 
which exalted the ducal dignity, until then recogni^ied as a 
martial title, to the permanent position of supreme power, 
was, regarded from without, of no great importance. The 
head of the army in time of war, becomes the head of the 
government in time of peace; that is, the organization 
according to which the soldiers assembled under their leader, 
becomes the model for the new monarchical state. 

The social conditions which regulated this new state of 
afFairs have been indicated above. Together with the definite 
development of private property, the principal military and 
legal offices are transferred to a class of great landlords, which 
elass in this way gains a prcidominant influence in the com- 
monwealth. The graduated values of the landed properties 
gives the upper classes a separate position with regard to 
"Weregeld" and fines, puts them on a different footing in 
the army and in the Law Courts, puts a different value upon 
their oath, and accords them a different share in judicial pro- 
ceedings. The ever- in creasing difficulty of obtaining justice 
against the powerful, the class interests which pervade army. 
Law Courts, and the system of the maintenance of the peace 
(and later also the Church), create an idea that the old con- 
federate constitution is no longer sufiScient for the freeman. 
Under such conditions the chosen officers of the State become, 
wittingly or unwittingly, the representatives of the interests 
and Uic privileges of the upper classes, and develop a tendency 
to Dae their power for the eselusion from justice and oppression 
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of the lower classes. In the burden which military duty im- 
posed upon the small landowners, and in the numoroQS datiea 
of tenure and service, means for this oppression were ever 
present, and were increased by manifold circumstances. War 
and disaster drove the small independent landowners from 
their farms ; the Hundred was broken in upon by the lords of 
the manor and by dependent communities, and the separate 
allodial peaeants became less and lees capable of protecting 
themselves and bearing the common burden. In such a state 
of affairs the weaker classes would necessarily be in a better 
position when a higher impartial power appointed and con- 
trolled the civil and military officers. Only by such a power 
could the initiative be taken for the measures which were now 
necessary for the protection of the unrepresented classes. The 
exclusion of the small landowners and of the landless from all 
the greater assemblies lesBena their interest in the life of the 
confederacy, and inclines the masses to subject themselves 
to one great distant lord, rather than to numerous powerful 
neighbours. In this matter the Middle Ages were guided by 
an^mpji'ical tact. If the supreme ruler of the commonwealth 
was to be exalted above these class interests, it was necessary 
that his ruling position should be made a permanent dignity 
in his family, which should be independent of the favour of 
the dominant classes, and devoted to the lasting welfare of the 
community ; and as a rule the king was inchued to this from 
the feelings inspired by his high calling. In contrast m the 
ancient world, in the Germanic world the hereditary kingship 
raised the " State " above social interests, and gave the 
permanent and highest duties of the State a permanent re- 
presentative. And therefore it is that, among the Anglo- 
Saxons, kingship was upheld by the attachment of the weaker 
classes, and became bound to the whole community by a 
mutual bond, which of all the creations of the secular State 
has endured longest and most firmly.* 

• Aa Tffrnnle llie origin of the Premgntiva in England " (1630), in 

AngtltvSnxou kiiigphip, scp tlio cli-yoi wliich tbe hiEloricnl Aalet have bean 

mnncigrapii of Alliti, "liiquiry iolo cnrGfuIlyL'olli.'olL'd. Cut thc!n|ipenratioa 

tlie lise and gruwtb □[ the BojiJ of tbo treutiHe at tbe time tj the 





The honorary prerogatives of the kingly office are next 1 
formed in the following way. They resulted from the idea 
that the embodied authority of the State, if it is to stand 
above the community, must be itself the undisputed head of 
the society. Accordingly the king has the highest grade of 
" Weregeld," viz,, in Mercia 80,000 eceatts, equal to 7200 
shillings, or 1201bs, silver ; as high, therefore, as the " Were- 
geld " of six Thanes or thirty-six Ceorls. In other districts 
the simple " Wite " of the king is apparently not higher than 
that of the archbishop ; but the amount of the royal " Were- 
geld " is doubled by the " Cyuebot " of equal amount, which 
is demanded, not by the family, but by the whole nation for 
the life of " its king," thus giving expression to the idea that 
in reciprocal possession the king belongs not merely to his 
bmily and his class, hut to the whole community and the 
nation at lai-ge. The next-of-kin of the king are also, by the 
simple " royalwere " and by larger contributions (Cn. ii. 58, 
Appendix iv.), ranked above the Prelates and Thanes, and 
form, onder the name of " .5^thelingi," the only legally recog- 
nized hereditary nobility of the Anglo-Saxon period. The 
early recognized capital punishment for regicide, and for har- 
bonring seditions vassals of the king, belongs pre-eminently to 
the class of political or magisterial prerogatives. A higher 
degree of "Weregeld," and a fine for the king's vassal, and 
the higher position of the vassal as "compurgator," create 
at once a social prerogative, and a recognition of magisterial 
aatbority. An especial protection extends even down to the 
godchild, the groom, and the man whom the king honours 
by deigning to drink in hia house. To the social side of the 
kingship belongs finally the formation of a Eoyal Household, 



BsCann Bill, nnd the nlistruct argn- 
moDta em plo}'r<l> bavo oaiuod the aotlior 
to eatirtiy midluke tlie aiithcnticaled 
derelopmeat at a kiog from gociiU 

peroeirf in ttiU authnr Uie idoa of 
RHllTpatioii aod a continuul dielilti! of 
moDMDhy ; ererythiDg that U im- 
nuttim Olid anooiAloiis in the develop- 
niMit ot tuD^Iy poner be ai-uordiDgly 
VOL. 1. 



pUces in Hie (bregrouad. Tomer, 
on the other hand, ia naprejudiced, 
" Anslo-Saiona." SupplBment (iv.) 
p. 2U2. Fnr the biBtork-ul facU rb to 
M\\a, oC BuBses, vldt Boida, "Eocle- 
■laBtical Ilifitory," i. 15; " B&X'iu 
Chronielc." anoo 440-495; Lappen- 
berg, i. 500. The etymology at Ilio 
name " Kiog " is dabloiu. 
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the four chief offices in which, aa in other Germanic king- 
domB, are those of the chamherlain, the marahal, the steward, 

and the cuphearer.** 

The rights of sovereignty in the State are more slowly 
developed than tho prerogatives of the king. To designate 
him aa the highest official in the realm, the terms, " Hlaford " 
and " Mundbora " of the whole nation are used (Chron. Sax. 
anno 921, and under Eadward the Confessor). "Whilst the 
■word " Hlaford " expresses the lordship over the whole nation, 
which has to swear faith and allegiance to him, the term 
" Mundbora" expresses a protector and guardian, " defevsor et 
patramis." The indefiniteness of the appellation is in keep- 
ing with the facts. It was indeed a process of slow forma- 
tion in which the royal sovereign rights of later times were 
not yet sharply defined. An analogy with private lordship 
etill exists everywhere ; just as the oath of fealty taken to the 



* • TiiB boDornrj prerogativcB of the 
liing belong prcoininetitly to the social 
Hide, ninl it ib nccordingly not by mere 
chnncG that amoug tlio Celts in Eng- 
laod, SB on the continent, court offl- 
cialiem plays a more impoitaat part. 
Nationnlitj, and the strong ancendsncy 
(if the great landed proprietoni. com- 
bined to make the kingBliips there find 
pleasure in posiD^ as the heads of 
creat and noble LouBoholils. The pe- 
daotio importance with nbiob tho law 
of Wales files the rank aod the per- 
qaisites of the twenty-four canit oBices, 
Recording to their ponition at the 
fciag's marshal's and vassal's tables ia 
TWj cbaraetoristic. Komble's"Anglo- 
SaxoDi," ii. cap. 3, eontains a chapter 
an the king'a court and household. 
The chamberlain appears under tlie 
name of "Burthegn * " Unrdore," » Cu- 
bieulnnus" " Camerariiu," and " 37ie- 
taurariut." The marshal is known aa 
'"Bteallere," "Horsthepn," "italmlalor," 
" ttralCT regit," According to the literal 
interpretation of tho term, " overseer of 
horses," his doty nos to snperlDtetid 
everything connected Trith the royal 
equipment, and thus he had an ctpeciat 
BMthurity over the vrurliko followers: 
the IVeqaent miMilioo of it points to a 
ccrtaiu importance attaehed to thia 



coortoffioe. TheEteward("Tnielises8"l 
appears OS " tliipifcT," •• diiri/er rraft ;'' 
the Aoglo-SmoQ name was "Dibo- 
thegn." The cup-bearer is fonnd only 
in Latin records us " jiiiiefmn," "ptn- 
cemai." The smaller ofBces are ao 
inpidontally mentioned that from tliii 
single fact olooe their small impor- 
tance can be estimated. But evea ' 
the higher offices are only hononzabia 
dignities for the "great Thanes," ta 
whom the king, according to circum- 
Btances, also entrusts tbe eommond at 
Lis troops, or to whom ho gives some 
high position in his council r but witli 
no court office, as such, are specified 
State duties connected. Tho positiou 
of tho " great Thnne," and of the high 
official of Ptiito or Court, ia frequenflj 
united in one person ; but cTerjwhere 
tlio eignaturcs or the Prelates, of Dwxt 
and Miniflri (llianrs), appear as the 
proper constituent parts. A title de- 
rived &om a court office only ooouia 
occasionally in the cose of a few ThatKB, 
and only among such as are not in- 
Tested with tho higher rank of £aldor- 
mun (Dux, Comes) in the centril 
lulministration. tbe signature of the 
Ealdormuu always prtceding thoac of 
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king is word for word the oath of service taken by a priyate 
man to his Hlaford. Neverthelesa very important changes 
in the social order in the army, and in the court of justice, aa 
■well as in the Church, originate in the power of the Sovereign. 
I. ^I)C itltlitarn ^Uprcmatji was already contained in the 
■old Ducal dignity, as being the highest command in the army, 
and is ujidisputed throughout the wliole of the Anglo-Saxon 
times. Both before and after the union of tlio kingdoms the 
king fights in person at the head of his army, in the innu-' 
merable battles recorded in Anglo-Saxon history. Nest to 
the king, Ealdormen appear most frequently as commanderB 
representing him ; his place is also often filled by a marshal 
{iteaUcTe), ot some other great Thane. A general vicegereucy 
of an Ealdorman includes also the delegated command of the 
army. "With this esception, there cannot be found, in the 
whole Anglo-Saxon period, any trace of the active command 
of the army being attached to any office or posaesBion. 
Separated, again, ixom the leadership of the army is the 
power of deciding as to war and peace, and of regulating 
the distribution and equipment of the contingents. The 
decision on these matters originally rested with the people, 
without whose assent no national war could be entered upon. 
In later times, too, the king determined on such matters 
in the national councU, which in the small kingdoms is 
identical with the county assemblies. After the consolidation 
of the great kingdoms with their subdivisions, the right of 
deciding the diBtribution of the contingents, uuder the dii'ection 
of the royal governor, falls to the county a8sembly.{l) 



(1) The miUtary toiereiqnlg muBt bo 
■diKiDguiaiicd nitb ro^attl to Us later 
<levelopmant nocording to ita thxvs 
oorapnoent parts. 

fi. The deeifioa touching anr aiid 
peace «M rmm ancient limcB the con- 
cern of the pnnple, wherever a real 
"nstiOTuil war" wiis to bo uiidertaken. 

b. The dtvnie on to the iltalriAud'nn 
and f^lpmejit oF the oontiDgeata wne 
loft to tfio individual ehtres ia which 
tho goremof int in oounoil with the 
-comit; BUembl;. The udtiUDistmtive 



cluimcter of these debutes, regarding 
nmount and distribution, appeiirB alM 
!□ tho laws (Athlr. vi. 32. eeo. 3). 

c. Tlie permnal comnuind of tba 
natiimal army. From the Bupremo com- 
mand over the army prooeeils the right 
to appoint all the other lesdeiB. The 
pimlBhrncnt for oniitting to join the 
army varied according as the king %ru 
proeeat in peiKiD or not. In the former 
cose the disloyal soldier might forfeit 
his property und his life (Athlr. v. 28, 
vi. 35; Cu. ii. 77). 
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The traditional limitationa of the military power have no 
bearing upon the armed courtiers and peraonal vaasala of the 
king; to summon them to his standard was a personal right, 
while their equipment was the business of the " Steallere." 
In the place of the old broken-down militia there stood now 
a force better versed in arms, equipped, and for the most part 
maintained, by the king's household, and by those of a fow 
great lords who had the means of provisioning thoir men 
during a campaign. They were bound to their lord by a, 
personal oath, which had not yet any connection with a fief 
of land, but which was only taken " on condition that he keep 
me as I am willing to deserve, and fulfil all that was agreed 
on when I became his man, and chose bis will as mine." 
Herein there was only the first step to the later " feudal 
system." The Gesith-man may be a free landed proprietor, 
owner of a grant of folkland or loanland under very various 
conditions, or he may be landless and dependent solely upon 
the maintenance lie receives in his lord's household. We 
perceive in the numerous feuds of the petty kingdoms witli 
each other the wars carried on by a retinue of followers, and 
consequently these armed followers themselves attained side 
by aide with the decay of the old land militia a wider extent 
and impoi-tance. The unsucoessful sti-uggles with the Danes 
showed the unwieldiness and occasional uselessness of the old 
national array so clearly, that in the combats for deliverance, 
under .Elfrod the Great, the personal organization by the 
king is throughout a prominent feature. The relation of 
personal service to the king, " Thaneship," extends by degrees 
to all possessors of five hides and upwards. From these 
times wo meet with many occasions upon which, \Tithout 
any resolution on the part of the National Council, the 
people willingly followed the personal summons of tile 
king. (1") 



(I*) Originnllr. the pnrilioa of tbo 

perinDtd toll'iwcra and of tho armed 

OOnltiers tnts quite diffoTCDt from a 

legal point of view. Imuioiliftlely iiflor 

, ■ conquest, the flosrer of tliu wiir- 



rion, vbo nodcr their loader or lord 
had won tho victory, reDinioed, in peaeu 
also, Uie nearest surroundings and com- 
poninuB (comitea) oftjieir obteftain. Ah 
the kingilom grow, the posBibility, aud 




The military constitution of tlio national army and that of 
the royal retione became in this way to a certain extent fused. 
Daoisions touching peace and war could no longer bo com- 
pletely in the bauds of the national council, although that 
council was, as a matter of fact, almost alwaya consulted, and 
claimed at least the right of giving or withholding its consent 
when there was any question of exceeding the customary time 
of service, of entering upon winter campaigns, of naval prepa- 
rations, and wars of conquest in distant parts, or generally of 
any nnusnal services. Similarly, in the county assembhes, 
the disposing powers of the royal officers in eiiuippiug the 
contingents had to be enlarged. In two generations after 
Alfred's day, peaceful inclinations again bad tlic- upper band; 
the kingdom again became powerless to resist the Danish 
inTaders. Bold adventurers from among those northern war- 
riors soon gain the position of great king's Tlmnes. Tha 
landed proprietors are only too ready to abandon the real 
war service to the newly formed retinues, who had been gained 
over by the gifts of offices and grants of folkland. The 
heavy-armed, experienced soldiery now consist for the moat 
part of landless men onder the command of great Danish 
Thanes. Already under Cnut a standing guard of three thou- 
sand houseearls appears — a class of soldiers with articles of 
war of their own, and completely severed from landed pro- 
perty. But as this institution, standing as it did iu complete 
contradiction to the proprietary, financial, and social Con- 
or ths 
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of tlio follasers crew also stroDger 

Slembk, i. 142). llut aeoing tiiat tlie 
[ng eliow hill EoltloTmen and Ocrc- 
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pnxma of time this <loiililo Tclntlon 
WM tnre tn rcnct upon the alterrd 
pntiUnn a( the pnpulnr ilocidons con- 
r«niing «u and peace, 'llie oajrying 
on of «u naa in the ninth ceotery no 
longer rompallbte villi a wnr ajrateiu, 
dupndnt on tha rcBolutians of b 
(utiooi^ council, und on tho iunnmer- 
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ditions then esiating, could not possess stability, it sooii fell 
to pieces. An ever-recurring feeling of insular security pre- 
vented any lasting reforms in the military organization, either 
liy a definite distribution in proportion to amount of property, 
or by regular arrangement and drilling of the masses capable 
of hearing arms. And this is what finally brought the Anglo- 
Saxon kingdom to ruin. The energy which, among the Lan- 
gobardi, distributed military service on the principle of the 
Boman centuries according to landed and movable property, 
or which, as in the Carlovingian constitution, gave the State 
an immediate right to a fully equipped man for every four or 
five hides, was unknown to the Anglo-Saxons. This state 
of things explains the intricacies which in later times arose 
whenever a mihtary summons was really issued (as, for 
instance, in the fatal year 999), for the allotment of tho 
contingent in each district and suh-diatrict could be disputed. 
Even the gi-ants of folkland were not utilized for the purpose 
of regulating a certain proportion of men. The Anglo-Sasons 
had neither a perfected form of the "beneficial" system nor 
a "seniorat" (rii/e p. 95). The folkland was partly given 
away as an Allod, and partly revocahly granted, with various 
burthens attached, but everywhere with the reservation of 
defence and guard duty, but not charged with supplying any 
fixed number of shields as an actual tax. Very numeroas 
grants were made to the great Thanes in return for services 
done, and in expectation of services in the future ; they 
were Ein expression of favour, hut no basis for fixed war 
service. This is the most characteristic expression of the 
laxity under which the Saxon military system generally 
8uffered.(l'') 

(1") From tlie military rights of tha 495). " Ut iUi qui in tunlem pergen 

fciligfollowaalsolhebuUtlbeofcnBUea. bob polaeriiU, juxta antiqaam at aU- 

It woa uf great importaaOD to utilizo &t arum gentiumeoiitiieladinemad eiiiilaia 

Btated tlmeB. Tor auob ourlike pnrpones, noma et jumtfi uc Iramitut paludiam 

the smaU freonieo, whoae Bervioea ia uperentar, el in eieilale alqiio in mareha 

BOtiui warrare wera aeldom rcquirad. icaelat/aciaul," The ejetein ot forti- 

We find Uie Euuie tnuiBitioD in the fioiitiDna ia the Anglo-Saxon tliue» 

CMloringiaii iegisUtiou (Ciirol. ii. wna, in conBcquence of tlio difficulty 

Edict. PiHtetige, uiiDn SG4, o. 27. vol. L iif ptoviiliag uu adequate garrisDii, 
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II. ^fie 3"^>(''>I ^uptcmacy of il]c Bing was the 
important of the permanent poweta which accrued to the" 
chieftains in the transition from the old dukedom to the 
regal dignity. As " Mundbora " of the whole nation, the king 
was the supreme judge in the land, with power over hmb, 
life, and propoi'ty. The royal judicial office, however, still 
retained the formal character of the Germanic magistracy. 
It included the right of "regulating," of " administering," 
and of "executing," hut not the right of " pronouncing the 
sentence," which belonged to the members of the community. 
In the united kingdom it was impossible for the hereditary 
Bupreme magistrate, in consequence of the extent of hia 
territory, to sit in judgment in the old traditional places 
of justice (although instances occur of the exorcise of this 
right); but the legal supremacy in its regular course displays 
itself in the ruling power which appoints the Ealdormen and 
Shir-gerefas as royal justiciaries in the people's courts, and 
commissions these again to appoint the witan who find the 
judgment. As protector of the weaker portion of his subjects 
and of the general fi-eedom, the king provides a speedy course 
of justice, and facilitates the prosecution of rights, by the 
frequent holding of court days in the subdivisioua of the 
counties (Hundreds). 'Iho Hundred Court, which exists from 
the tenth century, appears in England as a branch of the 
County Court instituted by later positive arrangement. In 
order to shorten the way for litigants, to dispose of the ever- 
increasing mass of legal business, and to render it possible 
for the poorer freemen to fulfil their duties without being over- 
barthened, the less important matters were delegated to a 
local court, held every month, which sufficiently accounts for 
the indefinitencss in the limits of the jurisdiction of the 
County Court, and its position as a superior tribunal with 
r«6pect to the Hundred Court, and for the presidency of the 
Shir-gerefa in both. It is further the king who allows the 

very faaltf. and ercntunUj, wlicn the tho king to tbe buUiliug of CMtloB cm 1 
iSmoR of ilBDper were over, uluuya toll be iiroved. 
iulo decay. Hut uo cicliiaivc rigUt of 
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pManor Courts to enlarge their jurisdiction over petty criminal 
offences, who extends this jorisdiction to certain free allodial 
poBBessora, and who lends to the Manor Court the character 
and authority of magisterial power, besides defining and regu- 
lating the relations between private and public coui-ts. The 
position of ijrivate magistrates as "Thanes of the king" 
prevents such rights as reside in them from being changed 
into mere rights appertaining to property, towards which 
result tho interests of the landed classes were ever urging 
them. It was just these interests of the upper classes and 
the attachment to custom which jealously guarded the tra- 
ditional jurisdiction of the courts. Though tho royal judi- 
ciaries were only representatives of the king, the king was 
not allowed to arbitrarily hold his court in rivalry with 
theirs ; hut his province was merely to act as subsidiary to 
the others, supplying deficiencies in cases of a failure of 
justice, or where, from the high position of one of the hti- 
gants, an impartial administration of justice could not be 
obtained or espccted from the County Coiu-t. This subsidiary 
position is most definitely laid down in Eadgar, iii. 2 : " Let 
no one go to the king on account of a suit, except when his 
, right has been denied liim in the coui-t, or he cannot attain to 
Lhie right" (so also in Cnut, ii. sec. 17). It is the old prin- 
I ciple, seen aJso on the continent, that when the lower magis- 
Iterial powers refuse to do justice, the higher should interfere 
I to compel its being done. In this sense "the king in the 
■national assembly" appears as the highest judicial tribunal 
' in the land, in which capacity he deals with the failure of 
justice, and judges powerful litigants; that is, he appoints, 
according to custom, a number of impartial " Witan " to find 
F upon the question of Right ; analogous to the manner in 
■■which Ealdormen and Shir-gcrcfas in the HundrM Courts 
Iftppoint judges out of the number of those lawmeu or suitors 
tin the county privileged to attend the court. In the later 
■ laws it is laid down as a universal proposition that "no 
has any jurisdiction (socne) over the king's Thane, but 
I the king alone " (Athlr. iii. 11) ; which, from the numerous 
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eigaifications of tbe word " socne," may be unclorstood to 
mean, that over the great Thanes in the "Witonagemote, 
against whom it would, moreover, be difBeuit to ohtain juBtice 
in the country, the high jurisdiction of the king in the 
Witenagemote should at once be exereiBed. — In the province 
of criminal jnrisdiction especially, the assistance of the legia- 
latoie was early needed to restrain blood-vengeance and to 
improve the method of proof by corapnrgatora, who, after the 
tribal constitution had become dissolved, were chosen very 
irregularly from amongst neighbours, whom the powerful noblo 
can find only too speedily, but the poor man only with the 
greatest difficulty. At this point the kingly power, at an 
early period, shows itself active in affording the protection 
of the law to tbo weaker suffering under the oppression 
of the stronger. Numerous laws were directed against 
private feuds. Certain of the compurgators were nominated 
and Bummoned by t)ie royal bailiff; and thus inequality 
in degrees of power were in some measure obviated. For 
breaches of the peace we early meet with an extensive 
system of punishments inflicted on hfe and limb. Breaches 
of the law led, to an extended system of fjnea for the 
protection of the person, of honour, of domestic authority, 
and of property. And here, finally, tbe royal judicial 
sapremacy appears in tbe form of tbe privilege of pardon, 
but only so far as it is opposed by no private right to satis- 
&ction (Wihtr. 26 ; luo 0, pr. sec. 1 ; Alii-. 7, pr. ; Athlst. 
Ti. 1, sees. 4. 5; Edm. ii. 6; Edg. iii. 7; Atblr. iii. 216; 
Cnut, ii. G7). In Edg. iii, 2 it is generally laid down that 
where any one finds the judgment unduly hard, be may appeal 
for clemency to the king.(2) 

Toyal judicial Bunrenincy BhowB iteelf In 
practice iu the follawtng [inintE : — 

a. Id the right of iippointing thA 
l^liloimcn and Fhir-^oicfiia as jntU- 
ciari^e. Tliese ofEcers eiBrciee also K 
decisive influence upon tlio appatnt- 
inost oT tlie judicial cotnniittees of 
tlie cominunity. In the tint plooo 
ngroptnciit 



beconie ODited into Inrgcr piincipali 
tin. This legal pnwtr, honever, oaij 
mmpruea tlie right to hold a coiiTt. 
The jironounremedt of tlic seutenpe by 
mnnbenoftlioco 
~ie«liole 
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am iu» \ 
i peace- 



m. Sfie ^olice-supwmacg of tf)E l^ing proceeds from 
poBition as " the bigbiist maintainer of tbc peace." Tliia peace- 
controlling power 18 the outcome and extension of the military 
command and the criminal jurisdiction, with -which latter it 
n England even at the present day allied. By the grant 
\ of the royal protection, special persons, places, and times 
■ became bo hallowed that any violence done them waa visited 
with condign punishment ; and where a breach of the peace 
■would have been committed, according to the law of custom, 
the punishment was increased, because of the "special peace 
of the king," The special laws concerning peace extend — 

(1) To certain places : to the palace of the king and ita 
Borroundinga (Athlb. 3, 5; Ine, (i; Alfi-. 7; Cn. ii. 59); the 

F residences of the upper classes, and, under other names, those 
' of the lower classes as well, but more especially as "Cirik- 
Irith" to churches and monasteries. 

(2) To certain times : to the time when the militia is sum- 
moued (Alfr. 40, sec. 1 ; Cn. ii. 61) ; to the popular and court 
assemblies {Athlb. ii. 8 ; Atnlr, iii. 1 ; Cn. i. 82) ; to market- 

I meetings, meetings for taxation, and guild-meetings (Ine, 6, 
!. 5 ; Athlr. iii. 1) ; to the coronation day of the king ; and. 



a Belcotion of juilgca bj the eotn- 
mnnity, bccauie, by rpnaoii »F tbo in- 

I equality of property poseeseion and 
from tiie (^loBS inttreels irbirb wero 

I dominaiit in the (rreat courts, there 
I DO room for it in proccodingB in 
which tbe tuoEB of the freemen only 
t piut as epeoUton. In crimiaal 
ptoceediDga, bowerer, the accuevd par- 
ticipated iu tlie selection. 

b, Ai Bopreme jadce over " libcri 
homina" the king alioira the Manor 
ConrtB niBo a judicial power. In tbis 
■enw tbo lord of the manor wdb royal 
"TIiwib" ia hia espeainl capacity of 
magiBtrate. Tbe mngistratD himself 
il liaMs to B flne for diBobedience 
(A,th1at. ir. 7). and ib, together viiib. 
tbe Ger£fa, nominated as o&lcini ro- 
oorder in quarrels concomiug barter 
knd exfhangs (AthUt. ii. 10, pr.)- 

' The Land-UUford liaB to take care of 
stolen cattle until tbo ownfr a round 
■(Edg. iv. II; Athlr. i. 3, etc.). The 



f^iK of the privatQ individual cannot 
extend over a royal Tljane aa a royal 
officer : at Ii-ast this may be the dubi- 
oua sense of the poBsage referred t<» 
uboTO (Athlr. iiL II, "ndn man n/lge 
t6CBe uftT cyngci pegen, tmlon <^ytig 

a. Aa a matter of course the kine 
nppaiuta tbe loeal juBtices on the rojai 
demeiineB, as well aa on those portion* 
of the foiktund which haro tcmnined 
under hia imtnediate control, aud in 
]irivilegod distriola b1»«>, whilst ho sc- 
corils many cxemptiona in bis capiiot^ 
of supreme magistrate, 

il. The king as magistrate diieetlf 
interferea vUere bis appointed judge 
hiu neglected his duty (Cq. ii. see. 17, 
cit.:Edg. iii. M>c2,cit.: Athlatu. 3\ 
The pnrely Balwidiary poeitinn nf th» 
royal right of deciaion was stilt noag- 
nized nt tbo beginning of the Noimaik 
epoch as customury law (Will, i, 4S» 
Lt-'ES-IItn. i. 31,li). 
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-with regard to the Church, to fast-timea and fast-days (Alfr. 
5, see. 5, etc.)- 

(3) To certam peraons: widows (Athlr. v. 21; vi. 2G); 
ntins (Alf. viii. 18) and the whole clergy ; apparently also to 
the poasessioDs and personal property of the clergy {Athlb. 1 ; . 
Edw. Conf. 1, sec. 1). Moreover, the king was accustomed, 
OB ascending the throne, and on special occasions, to proclaim 
"general peace orders," which primarily were nothing but a 
confirmation of the hx feme, according to which breaches 
of the peace were punishable in the popular courts by custom- 
ary law. The consent of the National Assembly, which 
usoally accompanied it, the solemn vow taken by the powerful 
nobles present, the enjoining of their official duties npon tho 
royal governors, bailiffs, and lords of manors, gave to these 
proclamatious of peace a heightened power, which was never- 
theless again forgotten in troublous times, thus necessitating 
perpetnal repetitions. In the coiu'se of the Anglo-Saxon 
period the king's peace took the place of the common, or 
people's peace (vnlksj'ricdc), which once proved the basis of 
GOcial order. The king was thereby authorized, with the 
consent of the National Assembly, to reform the old system 
of compoaition, to threaten heavier offences with punishment 
of life and limb, outlawry, and forfeitui-e of estate ; to abolish 
blood-vengeance, and, by means of bail, to secure the appear- 
ance of the guilty parties before the court. In aU these 
directions the Anglo.Saxon period makes comparatively speedy 
progress. From the position of the highest maintainer of the 
peace was deduced a regulating power, which, without the con- 
sent of the National Assembly, created {beyond the province 
of ordinary breaches of the peace and breaches of right) new 
offences. For these heavy fines were fixed, whenever tha 
judges recognized in them a breach of tho proclamation of 
the royal peace.(8) 

(8) The [wlice povct ia a dc- laioing to tbo mainteniinoo of ttie 

velopment of the legal nnd mililory peace. From the power of punish- ' 

poncra combined, out of ttbich latter iup is developed first the idea of it 

pruoeed the legal gfoundB, the foimi, prtvenlative power. Tho rijiht It — 



kiiil the meuus of conBtrnint ap^L'i- manJpeuce hy means of peniuDul oiJcrs 



Constitutional History of England. 

The blending or the office of supreme maintainer of the peace 
with that of commander-in-chief leads further to a union of 
the organization of the militia, its institutions, its districts, 
and its officers, with the objects pursued by "maintenance of 
the peace." The summons of the array may take place in 
the counties, even in times of peace, for the purpose of pur- 
suing and apprehending peace -breakers (Edw. et. G., sec. 6; 
Cn. ii. 2, 20; ii. 48, sec. G). The hundreds and tithings of 
the national militia are made responsible in the person of 
their propositi for the maintenance of the peace; that is, 
for the arrest, safe-keeping, pursuit, and denunciation of 
peace-breakers. An important institution of this character 
■was, moreover, that which compelled dangerous characters 
to find security for their good behaviour (Edm. iii. 7, sec. 1; 
Edg. iii. 7; Athlr. i. 4; Cn. ii. 25, 30, 33). Further still. 
I landless persons were obliged, under threat of the withhold- 
, ing of legal protection, to join a "tithing," i.e., a BmoU 
community with a responsible head, " prtepositue," " head- 
borough," or to seek some landowner as their lord, who would 
guarantee their appearance before the court. As a general 
principle of law this is first laid down in Edg. iii. C : " And 
every .man shall find security, and the surety shall lead him 
and hold him to all right, and if any such do wi'ong and 
break out, then shall the surety bear what he should bear. 
But if it be a thief, and the surety can lay hold on bim 
within twelve months, he shall deliver him over to justice, 
and shall receive back what he has paid." 



luj in t1i6 mUiluiy command nf tha 
king. Among the varlilie tribes nf 
" ~ coiiliuint UiB Dotinn of militaiy 
KTvicu and paniBbment in default, 
vbtcli vaa part and parcel of tbe 
military or^nizalion, troB extended U> 
tlie proviuoe of law, and led tn an en- 
largement of the povetB nf tbe mogis- 
tracj. In Englundpttico-juiiBdiclion ifl 
primoiily the outcome of tbo judloinl 
powtFT and the duly of protection 
(munif/Hm) combined, and "mutid" 
And "frilk" appear to have Ibe same 
^nifluulioii : and, on tbe otlicr bond, 
tb~e institutions of tbo militia are 



utilized for (Tarrying out tbe meaaiiiu 
dictated by tlie peace-junBdietion. A 
general proolnmation of peace m* 
usually iwued by the king« on flisit 
nceesslon. In the course of [;eneratiolia 
people bccume accuBtomad to re&r 
back tbe rulcB of tbe civil law in then 
proclamatioLiH of peace, «o oft repeated, 
Bo freuuL'titly conflnncd in thu National 
ABBcmbliee. and bo cnntinnouBly em- 
ployed by tbe courta of law — bo that 
tbe old " folkspeace " passes into K 
" kins's-pcacc," wbiob includoB Uie 
sunction to puuiob nil tbe beavter 
crimes and otttncca. 
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For saoh as are not eataltlished in the household or on the 
land of a Thane, the tithings of the military organization are 
now made une of, and the man without a surety has to join 
these in such a way that either a special surety or the "prw- 
poailua" is answerable for him. This is insisted upon in 
Cn. ii. 20 as an universal institution of the country :— " And 
we will that every freeman be brought into a Hundred and a 
tithing, whoever will be entitieil to purgation by oath, and to 
where, if any one kills him after he is more than twelve winters 
old, or be he no longer worthy of the rights of a freeman, 
be he one of the household or sen^ant. And let eveiy one 
be brought into a Hundred and under security, and let the 
Borety constringe and lead him to all hia rights." 

The system of police security appears thus to have been 
definitely worked out. Every Thane is responsible for his 
household, and his village Gerefa for the peasantry who 
were settled on his lands. The other independent freemen 
had to endeavour to gain so much confidence among the 
free peasantry that these latter through their headborough 
wonld undertake the security for them. The money-responsi- 
bility fell finally upon the community as a common duty, 
which in Norman times was inaccurately (from an external 
point of view} described as a " mutual security." Of course 
this system made it difficult for any landless man to change 
his habitation. A right of free migration was certainly 
recognized as an established principle ; and all Hlafords are 
ordered by law not to prevent any " liba- homo" from looking 
for another lord or Hliford-siicn {Athlat, iii. 4, iv. 5, v. 1). 
But the departing freeman had first to prove that he had com- 
pletely fultilled all his duties to his former lord, and that he 
had obtained permission of the latter to leave his service ; 
otherwise the new master cannot receive him (Edw. ii. 7 ; 
Athlst. ii. 22, iii. 4, v. i. ; Edm. iii. 3 ; Cn. ii. 28). In con- 
nection with this system of a local police was a further re- 
sponsibility of the Hundred for tho due pursnit of thieves and 
lor the production of their members before tho coui-t. Accord- 
lui isolated document, it was attempted to create, as on 
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I the continent, a presentment making it the duty of the 
Hundred to give iuformation on oath (Athek. iii, c. 3., sec. 
8) ; bat the exact form of this cannot be gathered from 
tlie Anglo-Saxon laws. The insular position of the country, 
and the pre-eminently peaceable character of the later Anglo- 
Baxon times, developed the maintenance of the peace to such 
a perfection, that the chroniclers give an almost Arcadian 
picture of the peacefulness and security of the land in the 
time of Alfred the Great and at some subBequent periods.(3*) 
IV. S;i)e mtbtnuc of tt)t ^nglo-^Mon Bfngs has, primarily, 
ihe aamo foundation as that of every great landowner, in 
the private property of the king; which is acijuired, poB- 



(3*) The Bystem of "mntnal rmta- 
ties" hM fonnerly, in o. very eiaggeraUd 
■nanncr, been tnitda the basis of the 
vhole Anglo-Sttton oonatitution by 
ubitrarily referring maxims of the 
L KoimaD period to former centurien. 
r Thu is tho oaao with Manrel'a treatise 
\ on the "Froipflege" (1S48). Aa 
sgainit thii it is necessary to review 
^ the informatiOD we possess aa to the 
Anglo-SuxOB surety, aa, for instaneo, 
that given by Bchrnid in his "Glns- 
aariuiii " (pp. G41-el9). Of very do- 
oided inent in cloariog up doubia ia 
Uarquardsen's vork. " ITeber Haft and 
BGrgHcbnft bci den Angel-Bachsen " 
<1SS1), with the TOBults of vrbioh 
Konmd Maurer ("Krit, Zeitsobrifl," 
vol. i. pp. 87-96) agrees, after coreful 
iDveatigDtioii. A still faller review 
nf the numerous opinions on the stib- 
JBCl is given by Waitz ("Verfnasiiiigs- 
GcBchichto." L pp. 424-473). Tho 
meaning of all this legislation is that, 
as on tlie oontmcnt (in tlie " EJictum 
Piateose" and llie "Capitula Lango- 
borforum"), those without any pro- 
perty — "tine proprielalihiu ia regno 
noilro drgenlei, atqve nan IiaLrnlci tei 
I mU labttanliara, gvibiu eotutHngi 
I foninl " — should bo brooght before 
I the court by some roeidect, and 
', Toucheil for— "ut eoi ^/ettntenl aut 
protortim maUfaptilralionem reddant" 
Jcf. Waitx, "Die Verfajaung," iv. p. 
Where n village baa uuder- 
to find bail, the opponent only 
comes upon the prapoeilut, who, in 



case be cannot bring tho bailee before 
the court, has to pay the fiuL' himael^ 
which he if poaeibk' recoverod {com tha 
guilty party or eventually from hia 
peasanity. This pra«ecding, so far u 
its conEequcQccB are concerned, led to 
the tithing bciog made snawerablD, 
w hioh inNormantimeawns described In- 
correctly as ■■ mutual security." This 
state of thinga I otao find iodioaled 
in the Leges Edw. Conf,, cap. 20, see. 
i (Horley's text): "Q.iorf li faoera 
tioa poUril" (if the praipotHaa cannot 
clear himaelO" TealanraTtt dampnum, 
gw«i ij«B feteraU dt proprio fori*- 
factorit quantum duraveril, tt de •«*; 
et erga Jtulitiata rmrndtnl, seeunrfMn 
•juod Ugaiiltr Jadicalum futrii Ht;" 
and, oocording t« Uovedeu's text, cn>. 
19, aeo. i, " Quod ri /awr. nm ptwA, 
ipiB cum Frilhborgo euo damntim rw- 
lauraret de proprio titaUfaclorii gitaa- 
tum dtiraret. Qua deficiente, da nto tt 
FriUiborgiiuiperficeret et ergaJutliUam 
emendartV With rererenco to tha 
further responsibility of the inqui^ 
totUl dnty of the Hundred, the Anglo- 
Buxon laws mention tbe pursuit of 
thieves and the productidu of memben 
of tbe community before the oonrt 
(Edg. i. S ; Cn.ii.aO; Hen. S, seo. 2: 
Will. L 22, iii. 3, etc.). Tbe Hundred 
is reaponsible tu lubiidituu for the nfld 
for the uon -discovered murdrum (Edw. 
Conf. & 15, 16). The principal paaaage 
relativo to tho presentment ia tlmt tu 
Atlilrd. iif., c 3, sec 3, oertainlj a ' 
an isolated one. "* 
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sessed, enjoyed, and is subject to aUenations and testa- 
mentary dispositioQB, in the same manner as other Bocland. 
Besides the king, the queen also {and here is a diiTerence 
from the usual matrimonial property law) can possess, 
manage, and dispose of estates in land in her own name. 
The king's riglits of usufruct in the folkland, and iu all the 
land that had not heen assigned to individuals, on the 
occupation after the conquest (either because it was, from 
the nature of it, not suitable for grants, or that it chanced 
not to have been distributed), were originally much more im- 
portant. These estates, which remained at the disposition of 
the community at large, fell to the disponition of the highest 
Hlaford ; but mth the reservation that the National Assembly 
retained its right to give or refuse its consent, whenever Folk- 
land was to be converted into Bocland, i.e. to be irrevocably 
granted away. Large portions of the folkland were, indeed, 
ia most parts of the country made over to the Ealdormen, 
Shir-gerefas, and other royal officials in lieu of a salaiy, 
and certain portions formed, until the close of the Anglo- 
Saxon period, the customary endowment of vai'ious ofEcea. 
Great portions of tlie folkland, again, were lost by gifts to 
diurchos, monasteries, and foundations. A large part of 
what remained was utilized in maintaining the armed retinuea 
of courtiers, and the personal servants of the king, in reward- 
ing services rendered, and in bestowing marks of favour. 
Alth9Ugh they were legally revocable, yet such grants were 
for the most part permanent ; with the exception of rents and 
services occasionally reserved, the immediate enjoyment waa 
thus lost to the king. In the course of time, the universal 
engemess for the acquisition of land, the power of the great 
nobles, and the influence of tho favourites, led more and 
more to that allodification, which is chronicled in many 
existing records. From this time, accordingly, only single 
and separated rights of usufruct flow to the king from these 
sources. Espeeially springing from the original position of 
the conquered land, and from the right of disposition over 
unappropriated property, there arose a royal right extending 



over harbours, landing-places, and military roads, which 
became the source of customs and dues ; also a right to salt- 
works and lead-mines, to flotsam and jetsam, and treasure- 
trove. A royal right with ill-defined limits attaching to 
forests is also probably deduoible fi-om the same principle. 
In Cnut's time, police regulations couceniing forest and the 
chase appear, in which were included important rights of 
usufruct. (4) 

The profits derived from the control of matters of war, 
justice, and pohcc became more important to the hings, as in 
course of time their private enjoyment of the folklaud and 
unoccupied land ceased. 

From the military power of the sovereign, fii-st arose the 
right to the services of the people in the building and keeping 
in repair of the royal residences and castles, which services 
were rendered by the small freemen of the national militia, 
as a common burden. From the system of personal vassalage 
springs, again, the right of heriot, by virtue of which, on the 
death of the vassal, the armour or a pecuniary equivalent 
falls to the king. In the time of Cnut, when the position of 
the public officers as Thanes had become more developed, 
there appeared a general statute (Cnut. ii. sec. 72} which fixed 
the heriot of the eaii at eight horses, four suits of armour. 



(4) The financiol riglitB are dealt 
with at lenfitb bv Kemlile, ii. pp. 42- 
87. The king's riKbCs of uenlruot in 
the ager pubticut. or folklaud, irere im- 
portKDt up to tliQ lat(?r Anglu-Snxon 
t^noi. Krom the original cirenm- 
■l&ncu connected wiih the conqupBt, 
■rnto furtlier a roynl right ovur the 
high ToadB, harboun, aod IftndiDj;- 
phiMi, irliioh waa the medium for 
ecpecinl peace proclnmatianB, and for 
tile tolls payable by Bhips and ferfJint 
meichjuitB. PisipertytLrown up bytho 
MB was ccgarded an abandoned, and 
WM the subjoct or a re-grant (" Cod. 
Dipl.," No. 809). or formed an im- 
mediate BOUTce of levenuo under the 
same of nau/r-igiuni (Leg. Hen. i. 10, 
sec. 10). The rii;ht of forest trus 
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originallv an oul 
through which tho 


omo of conquost, 
eiistinn vrcxxls be- 


oame folklaud, 01 CO 


uimou ; that it. the 



unon enjoyment. 
. with the oBBistBuce of 
tbe polioe control, a sort of forest 
royalty arose, tlie ancient form of irbich 
iraa doubtful, but which in the com- 
prehenBiTe Corulitiiliona de fortita of 
Cunt is iudil^at«l b; an extBDaJTB 
■yBlem of forest and hunting Ibwb, re- 
ceiving important privilege* to the 
Gport-loTJug rulers of the land. 
The forest lavs of Cnut already- 
diitinguished Ibe " higber eboee 
aa regal, from the lower cbase. Tbe 
eiisting; text is, hovever, merely a later 
Latin tmuBlation and rpvieion, wbieh 
aObrdB no reliable erideuoo of the ago 
of many of the rulea contained la it. 
All tlieee aourcei of rovemie way b* 
described as "direct," in contrast ta 
the foUowins, which proceeded froia 
tho magiBlerinl rigbts. 
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and two hnndreii nutnt-us of gold ; and so on in desceiiding 
{ooportions was fixed the heriot of the greater and smaller 
Thanes. In Cn. ii. see. 74, seq., a UBufructory right of ward- 
ehip and marriage was recognized, which was, however, cer- 
tainly only intended to affect the widow and children of the 
vassal who had been directly equipped by the king, (4") 

Prom his judicial authority arises the right of the king 
to forfeited property. Bocland, as well as movables, accord- 
ing to the later laws of the kingdom, fall to the king in 
consequence of h-eaaon, theft, and other offences. Much more 
considerable are the numerous fines, which in the manorial 
courts are payable to the private magistrates, and in the 
royal courts are reduced by the fixed portions reserved to 
the Ealdorman and Sbir-gerefa. (4") 

From the police control, besides the extensive system of 
fines, there proceeded a privilege of market, which was turned 
to profit by means of the rtservation of certain pajinents. 
The police control led fm'ther to an increase in the system of 
tolls, which were levied in harbom-s and navigable rivers j and 



(4*) From Iho cwnstltntion of the 
nrm; pioceeded the right to ac<[)iira 
the luiietance of the uationul inilitia, 
whenever a residence or a caetlo of tliu 
king waa to bu built cr triLlled round. 
The perfonnance of these duties, as a 
put of the trinoila neemila*, waa, aa a 
rale, Teservol in all deeds o[ ^laat, 
eveu of the freest description. Prom 
ttutapeolal right of voaBoJage proceeded, 
agitlo, Ibe risbl to betiat*. The heriets 
of ItiaboH, Ealdoroien, and Thanes are 
(reqnently mentioned In tlie reeorda at 
tlw tenth century (" Codei Dipl.." 432, 
S89, 609, 716. 957. 867, 970, U73, 1223). 
It Li doubtful, however, wliether they 
were a general incident of the rl^ht of 
Ibaneahip, or were only demanded of 
ifl bad octoally received 



•p|>ean w firmly fixed for the eail, for 
the higher Thane vbo " stoad near the 
Idns," and for the leaser Thane. It 
U MO aentioncd in Domesday lli»k 
_•• K *eltlcd sour™ of tcvontie. As to 
^fnflts uriaing froui wurdahip uiiJ 



naniaKe, see Keiuble, ii. SO. 

(4'') From thejudiciul authority flows 
a cousiderable right to foifeiled pro- 
perty. Am early as the lono of Ids, the 
forfeiture of good* and ebalt^ls followed 
upon fighting within the king's puloau 
(llie, see. (i), treason (Alfr. sec. 4; 
Atblst. ii. 4 ; Athlr. v. 30, vi. 37 ; Cn. 
ii. 57) ; and harbouring and succouriug 
thieves (AthUt. i. sec. 3, and other 
laws). Tlie Anglo-Saxon records give 
toaey instances of forfeiture botli of 
Bocland and of movables for robbery 
and other ofiencea. Much more im- 
portant were the proflt* arising &ow iho 
numerons fluea (Edg. ii. a ; Athlr. vii. 
8 : Cn. i. S). In later limes the whole 
of the royal flnea were granted to the 
landowners. The laws of Cuut already 
show a. reversion of the old rule, and 
enninerato flU offences as a royal mono- 
poly, the flneB acoruiog from wbieb hfu 
still reserved ta Uio king (Cn. u. 12-lS), 
lu Wessex and Meraia the same prin- 
ciples are applieil: according to llio 
Dalle law, thi'se privileges were some- 
what oitcuuvjjci'ibt-d. 
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to the raising of protection moneys from merchants, Jews, 
and other foreigners who needed protection. (4") 

On the other hand the right of direct taxation wa3 in the 
beginning unknown to the Anglo-Saxons. The Germanic 
chieftain might exact tribute from vanquished peoples, but 
" from his own people he only received presents, especially 
cattle and fruits," Such honorary gifts were presented on 
the occasion of the meeting of the popular assemblies. Like- 
wise, when the king journeyed in the district over which his 
military and legal jurisdiction extended, he and his suite were 
entertained free of expense; and this custom became extended 
to the journeys of the royal governors and messengers and 
their trains. It is eijualfy erroneous to regard as taxes the 
duties and payments, Cyninnes Gii/ol, which accrued to 
the king from his demesnes, from the folkland, or from 
conceded rights, or as protection-money paid to the proprietor 
of the soil, although they were so regarded by Kemble and 
others. The Germanic community, great and small, state 
as well as jiarish, was based upon a personal relationship 
in the military and legal functions, and retained this character 
with more tenacity than we find in the structure of the Koman 
or Celtic states. Only in a condition of the deepest degrada- 
tion, under ^thelred the Unready, could the National Assem- 
bly be induced to levy a tribute upon the country, to buy off 
the horde of Danish pirates. This tas, which was apportioned ' 
to the several hides, was then repeatedly paid as tribute to 
the invader, and from time to time also to the king, under 
the colour of protection-money, to enable him to guard against 



(4") From tho police control waa de- 
veloped u market right. Tiio closely 
connected right to laiao tolU in hul- 
bours, and from the transport on tlie 
mnin ro«da and navigaLlo etreama 
brought the king indirectlv coiniile^ 
able revenue. Without doubt the kinfr 
decided wliich loudiug-placeB eliould 
be opened to all, gfjrilhfd: wlieiico 
arose the privilege of b free harbour. 
The right to raise tolU was more fre- 
qnently the iubjeut of grants li> private 
personB, and jet nioru frcqutnllj of 



(loeuments of cn&anchisoment, ncoiinl- 
ing to vihioh an eqnivnlant or a permii- 
nont revenue might accnie to the king. 
From the maintenaaoe of the peam 
arose nndnnbtedly the right to protec- 
tion accorded to tbreiKU merohunts. and 
later extended to the Jews (Legei. 
Edw. Conf., sec. 25} as the source of 
thcprotealion tax. This right to pro- 
tection, with a claim to Weregeld, M 
accorded only to eotuol foreigner! (Edw. 
ind G. 12. Atlilr. vlii. 33; Un. ti. 40;. 



Hen. 10., I 



z.-i,! 



c. 7). 



The Anglo 

fresh. iiiTaaions. The tax became finally fixed as danetjcld^ 
at twelrepence for each bida. It -was, howeyer, merely a 
sign of the decline in the last century of the Anglo-Saxon 
state. Its origin, its name, the irregular manner of levy, and 
the exemption of the clergy from it, all make this danegeld 
appear as an anomaly. (4'') 

Of com-se there was no anch thing known in the Anglo- 
Saxon times as an exchequer administration. The free right 
of disposal of the king over all the State revenues is shown 
by an account given by Asser, according to which iElfred 
devoted one half of his revenues to the Church and the other 
half to civil purposes. Out of the civil half he allowed one 
third for his warriors and followers, one third for hospitality, 
and one third for the innumerable artists and bmldera whom- 
he had collected around him from foreign pai-ts. 

V. ^IjE ^rotrctotalE of tbe HTSitttf) forms the last important 
right of the crown. It originated in the fact that the recep- 
tion of the new faith and of the priesthood throughout the 
■whole country was decided by edicts of the kings and the 
National A8sembly. Hence, even in later times, the contro- 
TersieB among the clergy touching the time of celebration 
of Easter and other ecclesiaetieal differeuces were settled by 
the king. Among the original insignificant kingdoms in the 



* <4') It U well known that b lisiht of 
(axalinii did not exist in the Gcrtnanic 
Ungdom. Tscitiia speeks of gifti nr 
oilUe •nd [riilM of the eiutb. Ltxlg- 
ing and enterbninmETit on prfipjeBBes 
tbnnigh the realm were oitendcd Trom 
tbe penon of tbe gnreniigii to tlioso 
«f hii retinue, and, after tbe foBliion 
«f all honnrary gift*, from being a mere 
matter of ciurtoaj txMTHme u kind of 
ngbt. And Ibis man led to the rii^ltC 
OMoifsiug and CDtcrtaiiimenl being e^- 
teodeil to the ro;al mewengera and 
•^rvMit*. *nd come to include the pru- 
ndingor h'inee, tlie tmuipurt of bag- 
ga^ and ttie niitinlaining of the train 
of followL-n. Many poaacuaona and 
pfofllablo righl« bolonging to tbo kin" 
w<<Te etuDted to munuteriCB and liinded 
pn^riotora witli tbe cxpresi TcsRrra- 
tlOD of luch honorary gifta. In pioccBB 



of timn tbo eonfusiin of mpie cuetom 
witli those reticrTed righta c!auaid mniiy 
n miscbioTous eiteobion of tbem. 
Against tbeae abusei. wbicli ore bo txa- 
qiipntly loferrod to in later timea, the 
well-niennt proviaion ,nf Cnnt irns di- 
rtcled (Cn. ii. 60, sec. 1). With lofer- 
once lo the historical c* 



sbameful 

risen in 1018. to S2,500lba. of wlvcr. 
Tbe apportionment ucoording to hides 
wea also ncled upon in mahin; naval 
prepnratiuui. l[i tho year IDDS, by an 
oxprena resuluti')n of tlio Goreiument, 
a ship of war was funiialied by eteiy 
310 hides. With regard In tbo im- 
munity of the olcrgy, Bee Iieg. EMvr. 
Couf. cap. 11. Under, Eadwiird tbo 
Anglo-Saxon Chmnielu mentions ilia 
Daucg'.'ld aa abo!iahi:d. 
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British Isle it coald not easily be forgotten that the Church 
owed its toleration, its reception, and its dominion to the 
authority of the king ; and that the rich endowment of 
hishoprica and monasteries was due in great measure to his 
liberality in granting Bocland and in gifts of private property. 
The papal throne was too far distant to be able to raise 
pretensions to rule in a community which was neither wont 
nor inchned to dissociate authority from the personal presence 
of the ruler. The native prelates, again, in these email Anglo- 
Saxon states, stood so near the indigenous population, that 
it was difficult for them to raise exaggerated hierarchical pre- 
tensions. On the other hand the Church was obliged, as 
throughout the world in the Middle Ages, to endeavour to 
attain an independent position for its sei-vante, if its official 
organization was not to be confused with the military, legal, 
and police constitution of the laity. The royal protectorate, 
therefore, apphea rather to the outward framework of the 
Church, and does not interfere with its inner life and adminis- 
tration of details. The Anglo-Saxon king exercised the right 
of appointing the Bishops ; in the face of which, the right 
of election which the Church aspired to in its canon law, coal<} 
not practically assert itself any more than the occasional 
attempts at nomination by the papal throne. And again, 
in the monasteries, the manner of their foundation frequently 
led to a royal right of appointing the abbots. Just as indis- 
putable is the right which resides in the king of sanctioning 
the resolutions of the Ecclesiastical Councils. A further 
union between the ecclesiastical and temporal community 
arose from the association of the prelates with the Thanes 
in the Witenagemdte, and from the appearance of the Bishop 
and the Ealdormen together in the County Assembly. In 
an insular seclusion the idea of the close bond of com- 
munion between Church and State is fostered and kept 
alive. (5) 



(5) The proteotonito by the king of 
the Church cninptiai's in tiie Hrat place 
the royal ii|;1it of apinintiog prelntcA 
Thia hiLH beuu lutM^j^izeil !□ a fniilj 



impartial manner by Lingord, " HUtory 
of tlie Atiglo-Saxou Churoh," i. 89. 
Tlieproiit mnjorityofprc-peileutBpto*! 
Iliat llie biiihoiis especially v-"— -• 



The Bum total of these honours, powers, and profits formed 
itself under the Anglo-Saxon sovereigns into an hereditary 
family right. It is certain that the royal landed property 
contributed at first to this conception ; yet this element of 
hereditary descent does not by any means preponderate in the 
Anglo-Saxon kingship. But more decisive was probably the 
feeling that a permanent personal authority was necessary for 
the present form of the community, as a counterpoise to the 
class-privileges which were growing up. The first object to 
be attained was the abolition of the struggle of the powerful 
families and their dependants for the possession of the supreme 
power. This end was attained so soon as the right of one 
of the princely families that sprang from Wodan was cstah- 
lished beyond all question. The unity of the succession, and 
n certain precedence accorded the firstborn, was a natural 
though not an absolutely necessary deduction. The rule that 
in the case of private property the last will of the owner is 



poonled and ilUplat^cil at llie tree wiU 
aodopiiouof the king. ItisalBoa sig- 
niScant fact that bo man^ rojnl chup- 
laiSB vera miaed to episcopal aesta 
/PateniTe, L 173, 174). According to 
StubM vieiT, the choice by tho clergy 
WM the nilp in peacefiil times, and for 
the lea important eeata. On the other 
liftnd, appointment bj the king iu the 
National Aeeembl; ia Irequent in the 
08S9 of alcLbiiboprtca and llie larj^r 
dfocesea, when llie coui*«ut of the 
Kation^ AMcmbljr (o the ndmiMioii of 
■ new membo'waa regarded asn roiit(«r 
of oonrae, a« wna prored by tlieir 
«aiiaeention by their fellnw-bialiopa. 

The right of the king to give his 
MMweot lo the lesnluIioDa of the clergy 
originally dales from the fact of tlie 
Mceptlon of the new faith at court, vith 
the conaenl of the Nalioaal Asaembly. 
In olden timea tho kiog even appears 
in the MMoity of prondent, at ntueui- 
blJM whicti bear the character of jiroper 
«0dMia«(ioal conueiU (t'od. Uipl. No. 
lie, Vr'illiUild vita IIonifiiHi,'ii. p.33S). 
Vhmi Cliorch iind State liernniG boiiip- 



the Church, snch ns the re^lationa 
for the obaerTanoe of the Sabbath, 
fnsla, feaata, and Church dnea, abonld 
be Huictioncd by the king and Witen- 
ngemoto- The great qnestion of mon- 
aetiaism in the teuth eoDtoiT mia 
repeatedly deliberated upon in the 
Witau (Kemble, ii. 189). The onact- 
tnenta of the Oeoaral Oonncil in the 
Anglo-Saxon legiiilHtLon often form two 
categories ; first. Ecclcsinstical, and 
aeiiondly, Temporal. (Logea ^Ihelaton, 
KadtQiind, Cnut, etc.) Both cutegoties 
were, however, pnbliehcd lU "King's 
Laws," and their contents sliow it lo 
bavc been generally received Ihnt new 
obligations could only be imposed upon 
laymen by the king in the National 
Asaembly. The might of the sovereign 
ia seoa again in ccclesiaatical diaputeo. 
In the first two epocha of a atm^le 
between the king and tlie ecclealaatical 
hierarchy, at the time ot Bishop Wiltiid 
and Archbishop Dunstan, the king txi- 
lunphantly asserts a cootrol over the 
resolutiona of the Church, and over the 
right of appointing and liismiasing pro. 
Intes, agoiiiat Borne as well as (gainst 
the ecclesiastical councils at home. 
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final, was observed also in the case of the succession to the 
throne. As in the old folk-law, martial prowess was regarded 
as the necessary condition of complete fitness in the com- 
mnnity, so it remained in the highest degree the necessai'y 
condition of the Anglo-Saxon Idugiy dignity. The times of 
the "boy kings" could not come until the "West-Saxon dynasty 
had been consolidated by the unbroken succession of tlu'ee 
glorious rulers. But just as the old Germanic village com- 
munity tested the prowess of the youth in times of yore, so 
now the voice of the people could not be excluded in considering 
the question, whether the monarch to be appointed was worthy 
to lead the martial array of the nation. The Church also, 
from the time when it decided the preliminary question, 
whether a. Christian marriage in accordance with God's laws 
had been concluded, and whether a legitimate heir bad spmng 
from the union, laid claim to a share in recognizing the new 
ruler from this point of view. Accordingly it resulted that 
in the succession to the throne, the younger son was not 
nnfrequently preferred to the elder, and the martial brother 
of the monarch to the immature and physically or mentally 
weak son, 

A further result was the retention of a form of election 
at the enthronement of the new king, when not only the 
upper classes, but the whole nation, represented by the 
numerous liierl homines who were present, recognized by 
acclamation the new sovereign as their rightful ruler. But 
allowing for this, the character of an hereditary family right 
■was decidedly maintained in the Anglo-Saxon time. "The 
loyal authority was never allowed to be separated from the 
royal race." The elevation of Cnut to be Idng of the entire 
nation of Danes and Saxons, to the exclusion of the youth- 
ful sons of King Eadmund (lOlG), was an act of necessity and 
of military force, for which amends were made twenty-six 
years later by the unanimous proclamation of Badward the 
Confessor, the last king of the race of Cerdic (1042-106G). 
But the Anglo-Saxon sovereignty wtill remained a " personal " 
dignity and authority over the Angles, Saxons, and Danes. 



The Anglo-Saxon Monarch™ 



The king's reign tlatea only from bis coronation ; his ordinary 
title is not that of king " of the land, " but " of the people." 
The feudal notion of a lord of the soil over both land and 
people is the later creation of the Norman sovereignty. 
" Kings were the leaders of the people, not the lorda of the 
soil " (Palgrave, i. G2).t 



t The hereJitorj nature of tho 
Anglo-Saxon sovereignty ia Ireuti^d 
from a one-nideil point of view, iT tho 
feo^I principle of prinjogeaiture iu 
Imndod property ia token ea the stniting- 
pflnt, wheoce it wonld appoiti Uint out 
of Dinetoon suoreagionfl lo the throno 
in the nnited monorohy, nut Ima tlian 
eight wore utegular. Evon at the 
miith of the Anglo-Saxon dynaiitj 
,£lfMd lakea precedence of hia elder 
btotbcn. and ^thclatan of hia legiti- 
mate brothera. But in the laltet case 
a leptimation by Ihe reigoing king, 
•ritli tbu approval of the Natinnul A«- 
•emblj and Ihe clergy, biul certainly 
preceded the acpeBainn. Every bo- 
ealled Irregularity in the Weal Saxan 
•octesaion may be referred to tantament- 
laj disiKMitiDn, to agreementB rcapect- 
ing daine of inheritance, or lo the 
penntud incapacity of the peison 
paauid over. .Alfred the Great, in hia 
will, eapreasly makea his title to tho 
thicoe dependent upoa 0) the will uf 
bis father, (2) an arrougenient nith bia 
brother ^ibetred, (3) the aasenl of the 
Wilau of Weasex. Exprea^nna in- 
tlimtire of popular elecliou areretnined 
for oentuiiea aftorworda, Buck as in the 
phnuo " chosen and ruiaed " to bo Icing. 
which Kcalla the very aooieat popular 
oiutom of raising upon Ihe shield. In 
ooranation oeremoDiea there ia ulwaya 
» tendency tu retain old formulna, even 
whon the original meaning bus vun- 
tsbed. There is in thorn something 
WMdogons to tho ssrant of the "hy- 
Btnndera" in llie later popular coorts. 
Palgnve (i. 562) describea them aa a 
eoaflrmatioD of the inchoate title of the 
•orereigD. Uow firmly the heredittiry 
right of the fumily l^tolyt, ia ptoved 



beyond doubt by the period nf the six 
BO-called hay kings and by the Bolcmn 
reciill of ^thclred the Unready (vrbo 
hnil been expelled liy the Danes) evi^a 
after til e fuUeat proot'a of lusincapoi'ily. 
Still mon.1 unjiistifiabto ia it. when 
oerttiia older instunr^ea of the dethrooc- 
ment of Che king by tho discontented 
nobles, as ia tho cases of Siegebert of 
Wessex and Beornrwi of Meroio, ore 
citeil aa proc«denta for cstabliahing a 
conatitutional right residing ia the 
'WitaiiagBmuto to depose the Icing. 
(Sue Palgrave i. 633, 65S.) The 
question whether nn Anglo-Saxon king 
is to 1)0 regarded as " ruler of the 
people "or "lord of the soil "cunnot bo 
determined from eiuglo records, in 
whiuh the clergy, writm" in Latin, ex- 
press themselves vuriouBly according to 
their individual tastea. Appellation!, 
audi OS totiui Britannise Moaarehm, 
Itct, Hector, BtuiUui, occur olteody in 
Ihe records of the lenlJicoutury. .^Lfied 
the Great in lua will colls himaelf 
merely "king of the West Baxona," 
hia son Eadward on hia coins "Bat 
AiujUiram." Cnut'a stvlG, who calla 
himaelfKillg of ikll England" {EaUaa 
Eiiijlitlandei), "King uf the Douea 
and Xorlhmen," with nn intelligiblo 
alluaion to the ideo of a eunquered 
eouutry, is singular. Kndwanl the 
ConfessOT colls himself again " Re* 
Anyltinim" or "lord of tho Angli" 
(Smon Chron. lOliiJJ. The early 
Norman kings call themselves on 
tht'ir coins " Rtx Aiigloruin," in theic 
ohartera aomctimea "Bez AngliiE." 
Upon the great seal the title "Bex 
Anytim" appears first under King 
John (Allen, Fierogotive, p. 50, 5). 
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CHAPTER ni. ^H 

t Slnton o( tl)e l^inQboms, nnti tf|c Biiiisions ^^| 
tijc Bcalni. ^H 

l1 conditions out of which the Anglo-Sason kiugw^^H 



The social conditions out of which the Anglo-Sason \ 
arose, led firstly to a plurality of small states. In the separate 
territories, in which the petty tribes and followers under 
their chiefs had settled, that system of property bad also 
I arisen which led to the rise of the royal dignity. The chiefs, 
I although wielding power of various degrees, regarded them- 
Belvea all alike as descendants of "VVodau. A similar striving 
after independent authority animated them and their fol- 
lowers, their petty national and legal assemblies. Closely 
crowded together, they felt a keen longing a,fter new aoqni- 
I Bitions of territory, and yearned to satisfy their wonted lust 
I for strife and booty, and thus soon became involved in 
I countless quarrels and feuds, to which no natural limit set 
I bounds. Mingled with these civil feuds were serious and 
I *ndles8 sti'uggles witli their ancestral neighbouring foes in 
\ the west and north, the Uritons and Scots. The constant 
I state of readiness for war, which such a condition of things 
I demanded, gave the skilled and better equipped retinues an 
I increasing superiority over the humbler peasantry, who 
[ became more and more reluctant to forsake home and 
' hearth, to engage in a profitless warfare with their kindi-ed 
neighbours. In the course of the earlier generations of Saxon 
Bettlcment, these petty wars had destroyed a number of small 
chiefs and kingdoms, of which history has not even preserved 
to us the names. 
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After the territorial boundaries had become more aettled, 
there appeared at the commeneenient of the seventh century, 
seven or eight greater and smaller kingdoms : Kent, Susses, 
Esses, Wessex, East Auglia, Mercia, Deira, Bernicia ; the two 
last became early united and formed the original Northumber- 
land. Historians have described this condition of things as 
the "Heptarchy," disregarding the early disappearance ot 
Sussex, and the existence of still smaller kingdoms. But this 
grouping was neither based upon equality, nor destined to 
last for any length of time. It was the common interest 
of these smaller states to withstand the sudden and often 
4langerous invasions of their western and northern neighbours ; 
and, accordingly, whichever king was capable of successfully 
■ftombating the common foe, acquired for the time a certain 
y'^nperior rank, which some historians denote by the title of 
'4f'Bretwaldii." By this name can only be understood an 
lactaal and recognized temporary superiority ; first ascribed 
y-- to .JSlla of Susses, and later passing to Northumbria, until 
■ Wessex finally attains a real and lasting supremacy. It was 
geographical position which determined these relations of 
aaperiority. The small kingdoms in the west were shielded 
by the greater ones of Northumberland, Mercia, and Wessex, 
as though by crescent-shaped forelands — which in then- strug- 
gles with the Welsh kingdoms, with Strathclyde and Cumbria, 
with Picts and Scots, were continually in a state of martial 
activity. And bo the smaller western kingdoms followed the 
three warlike ones; and round these Anglo-Saxon history 
revolves for two whole centuries until in Wessex we find a 
combination of most of the conditions, which are necessary to 
the existence of a^eat State." 



J. 



* A* to the principBl Ceaturea of tlia 
«Ht-nllcil Beplorcby, oomiiute Lnppcn- 
licrg, i. p. 203 (t M^., 242 leq.. 27T hq. 
Konible, " Angli>-mixiiiiB." cup. 1. A 
•li'ltited aketcL of the pnrticulan of 
the Mpainto itutea is eiven hj Pul- 
l^ve ("Commonwealth," Ca[i. ii.), 
atnujged in chronoiogical tables; and 
t>j tbe tables of kioga affixed tu tlio 
&riA Tolmne of LappcDbcrg'n hlnCory. 



Tlie email cr kiocdoma which hava 
been named, in ndditiou to the Hep* 
tarchy, are the kingdom of the Jutea 
in tliu Iiile of Wigbl, SuthHcse, or 
Surrey, Hecana, or Herefonl, Middla- 
aaglia. Elmuta, the land of the Uuri- 
cas, ihe Innd of tlie Lindisvaren, and 
(ilhora. The " Bretwulda»hip," at the 
time of the Hojitarohy, huH been the 
■ubJL-ct of vuriaus tniBOoncoptioDB, the 
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Fairly well and evenly populated, protected by no natural 
boundaries, and ever obliged to be in a constant state of 
military preparation against the Welsh, Weases exhibits in 
its deyelopment some similarity to the great Marks of 
Germany. Military discipline, a legal succession, and a 
tolerably ■well-regulated internal administration, kept the 
Anglo-Saxon military organization here in better order than 
elsewhere, until, at the commencement of a new contiuT", a 
king (Ecgberht, 800-88G), who had been brought up at the 
court of Charlemagne, took the reins of government into his 
hand. Sagacious and energetic, he subjected the Mercian 
group of states, and won a recognized sovereignty over the 
whole country of the Angles and Saxons south of the Humber. 
Under Ecgberht, the kingdom of the Anglo-Saxons first takes 
its position among the European states. "With him begins 
a period of internal peace, beneficial for the consolidation of 
the constitution, and for the intellectual development of the 
people. Soon, however, recurs a period of unfortunate 
struggles with Danish and Norwegian pirates, whose mode of 
■warfare brings the military array of the United Kingdom into 
disorder. But the common misfortune whicli befell the 
country at the same time strengthened the feeling of unity 
I in the West Saxon portion of the land. Under Alfred the 
I Great, the Saxon people rise to throw off the yoke of the 



moio BO as the word haa been erm- 
ncoDsly brought into coDDL'clion witli 
the BritoDB, whilet It ctymological1;r 
expresaeaonlf the " ponerfiil rfir-ruling; 
one." Bajiia gives a iletuilcd list oE 
MTen SietwaldiiB : £lJa of Bussex, 
Ceanlin of 'WeBsei, ^thelheilit oC 
Kent, Bedwald or Eiut Anglia, Eail- 
win, OBwaltl, and Oswi of Noilhum- 
brin. Tlio Anglo. Saxon Clironido 
»»ya nothing further iibout tlie earlier 
timea tbuit that M\la had flret cx- 
eroised an extent ive Hwa)'. Later, 
tbo Anglo-Saxon Chronicle. A.n. 827, 
calls Kills Gngberht " the eighth king 
who tnu Bretwalda." Thie Drutwalila- 
8hip bos very correctly been rtferred 
to its rcnl lignifleation by Kemble 
(" Anglo-Saiona," iL c. l.pp. 7-I'J), Bh 
being ao actual Hegemony {e/. uleo 



Froeninii ' 

The uni... ._. ._._„ _ 

E>'gborht caused the introduction of 
the name " England " ns the collectiTe 
denomination. An old register of tbe 
Abbey of St. Leonard in York (cited 
in Dugdalt-'a "Monatticon"} containa 
tlio Botuuvhat nirioiu notice: "mnno* 
mniliHi) gvod anno domini B30 Egbertia 
Ttr. lotiui Brilannix in Partiamenio 
apud n'lfifoni'cifli matavil nomen nmt 
{dt coaaeniu jiopiJi luf), tl juuil iUu/l 
lie act#ro Tociiri Angtiani." Willlaffi oT 
MBlmesbnryBayathBtEcgberhtbroDg'ht 
the hingdoinu into a "uni/ornM dmni- 
nfuWand thut ho called this "Angtia." 
But Ecebctht only calls bimscir in one 
■ingle charter of (he year S2S "King. 
of tlie Ecialialt," elsewhere, geneir"-' 
■■ Kiug of WcMtx." 
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israders, and to regulate by treaty their relations with the , 
Norsemen. A generation later the brilhnnt government of I 
jEthelstan brings the Danish portions of the country into | 
complete subjection. The realm and dynasty La\e now 
attained the pinnacle at that peculiar development which , 
later times have associated with the name of jEIfred. He, 
the dehvercr of his fatherland from the Danish yoke, tha I 
monarch in whose person the noblest moral and intellectual 
([nahties of his race were combined with martial prowess, 
appeared in later generations to a grateful people aa the 
author of all that was honourable and good, extending from 
ancient to later times. Three successive governments, those 
of Alfred, Eadward, and ^thelstan, supplemented somewhat 
later by the fortunate government of Eadgar, have irrevocably 
founded monai-chy as the personification of the political unity 
of the British Isle ; after that, indeed, follows a second period 
of Btruggles with the Danes, in which the ancient royal race 
shows iteelf at times almost aa degenerate as the Merovingians 
and the Carlovingians of later times. After a generation of 
incredible weakness and humiliation, under ^thelred II. the 
nation exchanges ita old royal race for the energetic rule 
of Cnut, the Dane, whose line quickly dies out, and is followed 
by Ettdward the Confessor, the last legitimate heir of the West 
Saxon royal house. 

The century from the accession of iElfred the Great to the 
death of Eadgar (871-975) is accordingly the era of con- 
solidation, in which the country and people form a group, the 
framework of which has endured with marvellous stability 
until the present clay. The formation of the Enghsh counties, 
and in groat measure of their subdivisions also, dates from 
thia century, in which the Anglo-Saxon laws have expressly 
called the county and hundred districts divisions of the realm, 
of which the tithings, although erroneously, are considered 
the lowest member. 

I. ^I]c Jfoimaiion of tfic lEnoIisf) (!rountirs or ^jjirrs was 
the product of the later unity of the kingdom. Ecgherhfs 
kingdom had certainly not j-et attained to any unity in the 



44 Constitutional History of England. 

political administration, but only to a recognized suzerainty, 
under which the former kings continue as mediatized under- 
kings. But after the iljingout or removal of these mediatized 
chieftains, near kinsmen of the ruling house (jEthelingi), or 
other nearly related or connected great Thanes, succeeded 
to the place of these nnder-kings, until the advancing nnity 
of the realm gradually hrought all these rulers down to the 
position of mere government ofBcials. Besides this, in the 
greater kingdoms, which had early attained a stricter unity, 
a division was made into districts, whicli were newly formed 
by the executive. The periodical assembling of the Witan 
for holding the great central court of justice, appeared im* 
practicable in districts that had become of too great an area. 
Similarly, the organization of the miUtia required to be 
arranged according to divisions of the land, of not too wide 
an extent. This want was satisfied by the formation of ad- 
ministrative divisions under the name of " Scire " (derived 
from Scyran, to divide), which, at the time of their origin, 
were just as much an arbitrary formation as are our new 
"divisions" of counties. The abstract name "Scire" (not 
■7(j«, (j(>, which does not occin* in the Anglo-Saxon laws) ia 
accordingly used also for the greater districts of the eccle- 
siastical administration, the bishops' dioceses, etc. In 
Wesses, where at a comparatively early date an organized 
administration existed, we find mentioned among Ina's laws a 
prefect of the shire (Ine, 36, sec. 8), and the change of 
residence from one Scii'e to another (Ina, 89). Similarly 
in the great Mark known as Mcreia, an administrative sub- 
division must soon have become necessary. Incidentally, 
too, even before the time of dilfred, certain names denoting 
"Bcirea" are mentioned, as such " Hamttinscir " (in 755), 
"Defenascir" (in 851). When after the deluge of Danish 
invasion, and the unutterable confusion under iElfred (after 
880), the kingdom came to ho divided with the Northmen, s 
thorough territorial division appears to have been made for 
the purposes of the army, of law, and for the system of the 
maintenance of the peace ; which we might have conjectured 
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Erom internal reasons would have been the ease, even if it 
were not substantiated by proofs. Although under ^thelstan, 
Eadgar, and Cnut, principally in coDseqnenee of the union 
and subsequent separation of the territory Burrendcrod tr> 
the Danes, many modifications may have been introduced, 
the century of the zenith of the Anglo-Saxon monarchy is the 
period in which was laid the foundation of tho division into 
counties. Owing to the preponderance of the northern in- 
vaders, who returned after ^Ethelred's time, a permanent 
portion of the Danish element was retained, so that from 
theneefoi-th the counties were formed into the three great 
groups of the Saxon Law, the Dane Law, and the Law of 
Mercta. At the close of the Anglo-Saxon period, Simon of 
Durham, and Aldlielm, Abbot of Malmesbury, give the follow- 
ing list of thirty-two counties, which forms a safe basis upon 
which to proceed. 

" AtKjlia hiibet trii/iiita duo Sciras extra Cumberland et Com- 
vraiaa, (In Cornwitlna sunt septciu pantB Snrse.J Sunt hie 

tritjinta tho Scirie diviete per tres legea : West Sexenulafia, 

Denslaga, Marchenelaria. 

1. Wist Sexenahffa hahet novem Sciras: Sullisej:ia, Sitthicai, 

Ktat, Berocscira, Wiltcsdraf Sulkaintescira, So7Hersekscirii, 

Dorutcscira, Devenascira. 

S. Dcnelaga Iiahet qmndecim Sciras : Ehorascira, Snotituj- 

bamtclra, Dcorlnscira, Leorcestrescira, Lincolnescim, Norliavi- 

tunedra, Ilunteduncscira, Grantebrigescira, North/ulc, Sudfolc, 

EastsoJie, Bedefordscira, Hertfordscira, Midlesexa, BiiKingcham' 

acira. 

3. Merehenehiga liabet octo Sciras: Hfrefordscira, Glouees- 

tre»cira, Wirccstrescira, Scrobscira, Cestresdra, Steadfordscira , 

Warticicsdra, Ojrcn efordsc ira." 
According to the position of the temtorial divisions these 

thirty-two permanent counties form the following three 

groups : — 

a. The historical distribution into counties prevails on the 

Bonthem and eastern borders of the kingdom, which, at fii'st 

conquered from the sea, became thickly populated by Angles 
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and Saxons and early attained to a political organization. 
Here were formed from the two kingdoma of Kent and Sussex, 
the later counties of the same name. The kingdom of the 
East Saxons formed the counties of Essex and Middlesex. 
East Anglia is split up into the territory of the North-folk 
and the South-folk, and in later times into the counties of 
Norfolk and Suffolk. In Wessex the settlements of the Wil- 
eaetan, Dormsaetan, and Samorsaetan form the later counties 
of Wilts, Dorset, and Somerset, -which retained the ancient 
names of old independent kingdoma. 

b. The second great territory is formed of Mercia, the old 
great Mark against the Britons, and of the interior of the 
country. Here the administrative formation of the shires 18 
shown hy the fact that all counties were called after the name 
of some place which had acquired a certain importance, and 
was Buitahle for the meeting place and the centre of the 
administration. All names of counties here have an Anglian, 
Saxon, or northern nomenclature, denoting a place; such as 
-ham, -ford, -ton, -byrig, -wick, -hy, -eestre (mslrum) ; Hert- 
ford-shire, Buckingham -shire, Northampton -shire, ete. 

c. The great Northumbrian kingdom, the northern portion 
of the land, after stormy and varying fortunes, became in 
some parts colonized at a later period, and unequally formed. 
The more northern part (Bemicia and others) belonged later 
to Scotland; in the Houthem portion Lincoln, York, and 
Durham formed counties called after a principal town ; Rut- 
land and Cumberland are, on the other band, clanish names ; 
Northumberland and Westmoreland were named from geo- 
graphical peculiarities, and were not received into the rank of 
the counties until a later period. 

After these events great differences must for a long time 
have subsisted between a governorship, formed out of an old 
mediatized kingdom, and one that proceeded from the admini- 
strative division of a greater kingdom ; differences which 
only in process of time were adjusted by legislation and con- 
tinuous practice. The laws regulating the rights and duties 
of the royal Ealdorman and Shir-gerefa must be regarded 
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also in the light of such adjustments. All adjuatmenta must 
have the same tendency, to make these territorial divisions 
as divisions of the jurisdiction of the king, in war, law, and 
police, dependent on his will. Henco the traditional principle 
— " IHvisioiics srirariim regis proprias sunt," (Edw. cap. 
13-) (1) 

11. ^!)t ^unbTCIlS appear in the statutes as the regular 
enb-districts of tlic county only after the tenth century, under 
Eadgar. They must, however, ho anterior to this date, for 
the Hundred is the old Germanic division of the military 
system, which recurs among all Germanic races, as also 
among the Sasons on the continent. That the name soon 
became applied to a district, which after the settlement had 



\ 



(1) The diTiflion into connliea or 
•htic* Iina l>7 l>lcr legal truditioc 
beSQ cJirecU; attributed to /Elfred, nnd 
tbe ditTercnee in origia between tlio 
Itbtoiiosliind admin intratircshires boon 
igniind. Tn wbat an eiteut the vord 
"Aire" or "diyiBloQ"i« used to denote 
a public government dUtrict, ia shown 
tij the fuel that the earliest mention of 
> shiw in the Saion Cbrooiple relalpa 
tn a biihop'e dioc«l«. " biBcnpecira " 
<Chr. Sfti- TOT). And in the !■«■» of 
UiB An-l^-SiT'iT^ lri-r~-- "'Itiro" often 
means '■ ■■ .-i'. .' ■! .-u. (Edm. 



. ;.:-!> ■ .■...■ll:.liunfi)rtljQ 
liiKlricts fiir tlif pnrpoaCB 
and legal orgnaixalion. 
laws this menning first 
_ lDa,36.iec. 1,39; Alf. 37i)r., 
Tbkt ander .Alfred a thorough 
'ti diviiion took pluoo in credibly 
by WiUiatQ of Malmeabury (Do 
OmtL Aogl. iL 4), bat he only speaks 

ofa dltllios " iaemlnriait qiuu huailrtd 
Hirvnt" lu^tf ("Uiiloria Croyland," 
f. 41) Hja Terj posillfel;: "liitiiuAn- 
glim pof/m rl provineio* iu aimitatiii 



oenluriiu, U ell Amtdredfu, <l in dr- 
Wiwif, IA). Irilingni divinl." By later 
erUieal intcslignUons (I'lUgrave, " 



nf tho tUiri»p.ntli i 
Ibc fourteenth century, who, however, 
drew his iuformation from the old 
chronicles. In point of fact his aiser- 
tion agrees with all the rest The 
Saionchronides tiefore the time of Al- 
fred know only of tho old diTiaions 
alter clan names, and territories; Cant- 
varalaod (Kent), Wostaeaiau, Snth- 
senxan, Eaatioaiaii, Middeloeazan, 
Eiiateogle, Nortlianhymbraland, Sutb- 
anhyubraland, Myrcnatnnd, eto.; but 
after .^Ifred'a days lbs customary terms 
became altered, and the vaiiaus mann- 
scripts use only the word Heir (Kemble, 
i. U3). The moat probable date of a 
thorough diviaion into provinces ia 
shortly afler X80, i.e. after tlie peace 
between ;1Cirrod and Quthrun. A 
proof of tills is funiiahfd by William 
oF Matmesbury, and others in the liat 
quoted in tbo text. Quite identical 
with it, only with different ortho- 
graphy, ia the liet given by Bromlon 
(X Script, ed. Twysden. p. 950). The 
country between the Kibble and tho 
Mersey, tbe Lancaahire of modern 
times, does not appear in Anglo-Saxon 
times aa a sepurate depnrtmeuC, A few 
small shires, which hail been for some 
time iodopeadent, were in later limca 
incorporateil witli others, as Winehel- 
comlMshire with Gloueeater. As to the 
sybtem of tho diviaion into counties 
compare Polgrnve, i. IIT, and the in- 
truductiou to the Census ot 1851. 
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to provide one hundi-ed men for the militia, can be deduced 
from the variously interpreted passage of Tacitua (Germ. cap. 
6), " quod primo numcriis /nit jam nomeit el honor est ; " but it 
follows with greater certainty from the uatm-e of the case 
and &om later indisputable circnmstanceB. Certain it is 
that, soon after the settlement, the militia was organized 
as far as possible in ecinal contiugents, which became a, 
territorial division, so soon as it became necessary to apportion 
the duty of furnishing the contingents according to estent of 
landed possesBionH. As, however, legal rule ou this point was 
never established, as necessity and ability to supply it were 
continually producing changes, owing to the \"ici8aitudes of 
the times, the diversity of tenures, and later to the frightful - 
ravages of the Danes, the distribution of land remained even 
in still later times a matter of arrangement, and was left t» 
the decision of the county under its royal governors and 
bailiffs. 

The rule in this case which has been preserved to ds 
was, " Divisiones hvndrcdnriim ct vopejtlti'jiunnn coniitibus ft 
vicecomitibtis aim Judiclo vomilntus " (Eadw. Conf. 13). And 
hence it is clear why the Hundred is recognized so com- 
paratively late as a fixed territorial division, why the Saxoa 
Chronicle does not mention the Hundi-eds, aud why the Saxon 
documents concerning property so seldom describe the position 
of estates with reference to the Hundi'eds. As districts of 
the early militia organization, and consequently of the peace- 
control, the Hundreds were certainly in existence long before 
Alfred's time. As to the universal appearance of the 
Hundreds in the Germanic militia system, the work of V. 
Peucker ("Das lu-iegawesen der Germanen") gives a new 
and convincing proof. The silence of the Anglo-Saxon legal 
authorities of the early centuries cannot be entitled to any 
regard, on account of the extreme rarity of their allusions to 
the military system. Eut it may be taken as cei-tain that at 
the reorganization of the State by Alfred, a thorough revision, 
or redistribution, was made of the districts foruishing con- 
tingents. AVilliam of Malraesbury (ii. 4) expressly describes 
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these new divisions made by Alfred, aa " Centnrim, qua$ 
humlred tliamt." In the language of Wales and Hibemia, 
the word "cantrcd" is used instead of Hundred, and in tbft I 
north we find the term " Wapentake," derived from a military ' 
usage in mastering the troops. When tbe monarchy was 
at its prime, the Hundred in the Anglo-Saxon statutes denotes 
a enb-district of the shire, geographically limited, with its 
separate asEembiies for the purposes of army, justice, and 
maintenance of peace. In these later times the Hundred 
Court is the ordinary court for freemen, and holds its sittings 
every mouth. The division into Hundreds in the form which 
it assumed at that time remaiued in existence almost to 
onrown day. As in the division into counties, here also au 
historical and an administrative principle worked in different 
directions, and created great inequalities. In the southern 
portions of the country, which early became thickly populated, 
the number of Hundreds was very large :^in Kent, sixty- 
two ; in Susses, sixty-four. The midland counties are to a 
certain extent different, Dorset having forty-three, Suffolk 
twenty-one, and Essex twenty Hundreds. In the uorih, 
where the population was thinner, the cultivation more de- 
fective, the land poorer, and the organization develoiied at a 
later period, the numbers ai'e remarkably small: in Warwick, 
fonr Hundreds ; in Cumberland and Westmoreland, four 
Wards ; in Stafford, Worcester, Rutland, five Hundreds ; in 
Leicester, Nottingham, Derby, Lancaster, six; in Durham 
and Northumberland, six Wards ; in Cornwall, nine Hundreds. 
In large provinces sometimes an intermediate division between 
County and Hundred arose, as the " Trithings " (or third 
portions) of Yorkshire. (3) 



(3) Tbn divuinn iiito Uaudreda ia 
ari«n tnlemd to m old rocurdii ua ■ 
ni^oD of a hundred hiilai, or rnmilies ; 
from nrmtiooui ooufnBiou with tlioBc, u 
buiidred vitlm ore BOmetimeB tniule out 
of Ilien. u* in Dmnibiu (ed. Twysd. p. 
9M), Kud Kmiiulphua CoelT. (1. 50). 
Spolinali (]>• 3t!S) niya oa this point. 
"Aaafuan li/aod miii) mpcWun/iir IIH) 
•At* in oIJjoo Ilt'iidredo jvr tolan 
TOL. t. 



Aagliam. Keteio aatniitielai. Magni 
habfntitr qui «I 40 hI 30 nitmeraiU. 
MiMi fl« 10 : ouidam dmit lanlum et 
nonnuUt (ut Hundndi <U ChtUham, 
Wanlrn, lU. in Gmilalit Cantii) luiea 
(unf oonlenti." The oorrecC view pm- 
baUy IB, thai tlie occupier of a penanut'ii 
Lide./amili'ci. aboald ruroiih one raaa 
to thi! original settlomont of amaU 
pciiaoulrice ; to thut frequently at the 
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III. ^ liibislon into ^(tbtngs, ^cotI)ings, Bctaniic, has been 

erroneously held to be a general territorial division of the 
Anglo-Saxon period. This mistake was caused by the account 
given by the pseudo-Ingulf, who informs ub that Alfred 
divided the counties "in centurias, id est kundredas ct in 
decimas, id eit trithingis ; " in this a mistake ia already 
apparent in the word "trithing." The division into titbings 
for the purposes of the old military array, in which the 
numbers ten and one hundred can be proved to bave been 
nearly everywhere tbe units of the orgEinizatiou, was indeed 
very ancient. Tbe national militia had likewise always bad 
its " tithings," but these did not lead to a division of territoiy, 
for the apportionment of the contingents remained a shifting 
matter of administration for the smallest divisions, much 
more than for the greater ones. "What the Anglo-Sftxou 
etatutea really contain touching the Tithings (.dccanitB, or 
theotings) is limited to the following : — According to Atheist. 



lime of the first colonizntioR n Huii(lie4 
contaiuQil a, himdrcd hides under the 
plaugli. But as t.ho diatricla for con- 
tingent* were morB poimftnent tljau 
tbe state or oultiTBtion, the Hundreds, 
in tbeir later Etate. Donloined much 
a hundred hides tioder tbe 
^mctimcB le«B, where there 
a FftUing off iu prosperity. 
iiie creBi Hundreds in tbe north, 
which biid heen formed later, are. taking 
tlie one hutidrpd hide staudurd, dis- 
jrtopnrticiiatel J largQ (in Luncaahire, on 
the avera^ three hundrtd English 



E lough ; 
ad%ec 



t 



miles), whilst many 
!^undred oontaius scarcclj more than 
aqnarterofa mile. Hence it ia that 
Istet hirtoriana eipressly assert the iu- 
deOnitenesB of the hide-measurement 
(of. Gravas, Tilb, i, cap. pen., " Dialog. 
de Scaooaiio," "bmidredtu ex hydaruin 
aliquod cenUnii, led non deUrminata 
Mmdal ; quidam eni'm ex plurihui, 
i}uidamexpaticionbwia>nala«l.") This 
mequality led, iu the later Middle 
A^s, tn the division in sume counties 
of Hundreds into half-HuodredH ; 
whiirt, on tbe other hand, two Hun- 
dreds, or one and a half, were somo- 
times united for tbe purposes of nd- 
niiuis [ration. TLopi'rsistent retention af 



the divi^inn into HuDdredsis explained 
by the fact tliat the Hnudred Coorl, 
was held UTcrj four weeks as a reguhtr 
court (Edw. ii. 8 ; Edg. 1 1, iiL 5), anii 
thus the conBGrratiTs character of all 
jadieial ajBlcioa bMamo couunnnicated 
to tbe Hundred. That administrative 
convenience was largely considered in 
the earliest divisions, is proved by llie 
fact that, whenever possible, the Hun- 
dred grouped itself round a given ploee, 
auitiible for a centre. Of the 799 
names of Huudreds, Wapentakes, or 
Liberties, which are in existence at 
the present day, no fewer Hum 362 am 
identical with a town lying within theta 
(" Introduction to the Census of Great 
Brit>iin," 1851 ; also as to l]ie Hundreds 
generally, see Landau, " Territorieii," 
215,216). In certain counties a middle 
division occurs. In Kent there are to 
be found several Hundreds united 
under tJie name of Lathes, which exer- 
cised the same judicial powers as tbe 
Hundreds. In Sussex is foimd u 
division into Kapes, without any jnris- 
diclion, which remained with tbe Huu- 
dreds. Vork and Lincoln were divided 
into Thritbings (thini porlB), which 
[till exist under the name of Hidings. 
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vi. 4, the members of the Tithing should, on summons, join 
in purening criminals. According to Athlst, vi. 8, sec. 1, 
those who rule the Tithing (the heads) should meet the 
Hyndemen in London every month to maintain the peace. 
According to Edg. i. 1, 2, notice of a theft should be given 
to the Hundred men and Tithing men. According to Edg, 
i, 1, 4, no one was allowed to possesB chattels (cattle) imlese 
he had the certificate of a Hundred man, or a Tithing man. 
According to Cn. ii. 26, every free man shall bo hrought 
into a Hundred or Tithing, for the purpose of pohce sureties. 
It is evident that these quotations refor to police iustitntions 
and constabulary societies formed of the inhabitants, but not to 
local districts, or village marks. In numerous records of this 
period, the position of estates is determined by reference 
to the Hundred, but never to the Tithing-district. Among 
the innumerable details contained in Domesday Book, the 
vrords " dviania, dccoiim, teotbing, tything," do not once 
occur. The local districts of the Anglo-Saxon administration 
were, tor the most part, determined according to the tenures 
of the properties. Tho numerous settlements made by 
" colon},'" upon loan-land, the submissions of tho allodial 
peasants to a HJaford, as well as the subsequent extension of 
the jurisdiction of manorial courts over the allodial peasants, 
rendered the type of dependent communities the prevailing 
one, and a territorial dirision according to free peasant 
villages impossible. Difdcult as it is to obtain a reliable 
picture of the local organization of the kingdom, at this, 
its lowest stage, it is perfectly clear that the nature of the 
existing societies absolutely excluded a territorial division into 
" Tithings," (3) The existing local societies, on the other 
hand, are as follows : — 



(3) Tlin local djifUionB of Ihe Anglo- 
Sttiou Unilory ma Devei be clearly 
unifentonl rroiubiitnriciilaoimei. The 
old eiTor tbat Iba Anglo-Saxon " Theo- 
Xhina " U o gecigraphloal loool distriot, 
hwh noweTcr, bocome catnbligbed owing 
ta ft pUMOCc la the pmido- Ingulf, wlio 

inoeta we matter with n rugUter or 



laaded property whicb iKlfred ia gaid 
to buve drawQ up, " tiiUa% rofulum 
ediderat, in guo lotam lerram Anglue 
in eonitatiu, centariiu, et deevriiit do- 
teripierat ; " vrbiUt Wiilimn. of MolmeB- 
burj only Bsja that it bad been ordered, 
" ut omtitH Aitglut halinret et eentariara 
et decimam." Ingulf inakM of thii. 
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Lordekips with their tenants and dependents. First in 
importance were the royal demesnes, on which a royal bailiff 
combined the management of the estate with the levy of the 
royal dues, with the legal jurisdiction over the tenants, and 
with other functions of miUtia and police, A similar position 
belonged to the Gerefa of great private estates. These villeins 
and servants do not exactly live in regular villages, hut are 
settled in the vicinity of the lord's seat (afterwards the 
"manor"), and increase in numbers as landless wanderers 
come and settle amongst them and put themselves under tho 
police protection of the lord of the soil. Ten families form 
the smallest community recognized for poHce purposes, and 
for the appointment of a provost (propositus). As such, under 
the later system of police sureties, they form then ovm police 
nnion aa a manorial Tithing, as well as a court for the settle- 
ment of local disputes ; by later gi'ants of land this was 
extended even to the allodial peasantry settled among them, 
"super omnfs allodiartos, qiios eia haheo ((dfos " {Codex Dipl. 
No. 902). 

Incidentally, too, the parishes under the spiritual office of 
the parson were associated with these, though the former 
were formed independently, embracing both fi-eeholders and 
villeins, servants and landless settlers, and were therefore 
bodies suitable for initiating the separate local govei-nment 
system in England in later contm-ios. 

Larger vnioiis of more independent folk, united for the 
administration of justice under a royal or manorial Gerefa, 

" vt omnii indigaia in aliqua antvria viUage oourt, eieroising n fonaal JniU- 

tt dedma tasillent ;" the IbrmeT words dictiOQ, nnnlo^Tis to thnt of the Hnn- 

expreu eid OBSociatian of persons, the dred nnder its Hundred -Dian, nod the 

latler contain a demriptian uf a local county ander ilB Sbir-ger^fa; which. 

district. Aa the militia aystotn of tho f;iTea the iden of a ijstem of manj 

foniteenth centuiy had introdiiMd looiil thousands of judgea chosen by the 

tithinga under u petty constable, tho people! Inslead of this chimerical nef- 

pBendo-IngulT tliought that this slate vote of smaller and smaller couita 

of thinjrswaaalreadyciiatingia Anglo- of low, we can only flod in leliable 

" " " " j; and bo brought tho eyatem autUoritiea that picture of looal odrntu- 

_. , [relies (in the conftMod -nay iatrotion which I have delineated; 

bi which the author of the Leges Edw. within which no free vilIa;-o courts 

Oonf. 20, iteacribcB it) into connection and villaK«s can poaaibly bo fonned of 

with it. fanlastically portraying tlie a mcro militia Bjatem. 
" ' " under ita tenth man, as n 
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snd often freed from the duty of appearing as lawmen in the 
Handred, were for the most port entirely or partially co- 
ordinated with the Hundred. This was an advantage for 
those who participated, and their legal duty was lightened 
in that, under the guidance of a magistrate, they formed 
s separate judicial diEtrict, with the powers of a Hundred. 
Of eqnaEy vital importance to the freeholders in their relation 
to the neighbouring Thanes, was the protection of a powerful 
magnate ; to which were aometimea added certain advantages 
of wood and pasture. The question hero is not one of Bub- 
mission of person and property, but of a magistracy (soca), 
under which the heritable property of the " socmanni," and 
their immediate obligation to serve in the military array, 
remained unchanged. Towards the close of the Anglo-Saxon 
period the grant of a wholo Hundred sometimes occurs. For 
instance, under Eadward the Confessor, a certain Hundred 
in Berkshire was granted to the Abbot of Abingdon, and a 
Hundred in Surrey to the Abbot of Cfaertaey, with the com- 
mand " that no royal Shir-gerefa hold court there," or interfeis 
in legal matters (Cod. Dipl., 840-849). 

An analogous but more compact creation is found in the 
numerous royal or manorial Btirlia, which constitnte, under 
a separate Gerefa, a special jurisdiction, in which a Burh- 
gemote, held three times a year, is combined with the Hundred 
Court (Edg. iii. 5 ; Cn. ii. 18). The origin of the Burh is ap- 
parently due to the need of a military protection in the Danish 
times. A hill with a rampart of earth or a strong waJl, was 
Bufficieot protection against the sudden attacks of robber 
bonds. In the statutes "Burh" or "Byrig" signifies also 
a single fortified building (Edm. ii. 2; App. iv. 15; Athh'. 
iii. 6), as well as a town (Athlst. ii. 20, sees. 1-4; Edg. iv. 2, 
pr. 8, 4, 5; Athlr. ii. 6, sec. 2; ii. 6; Cn. 34). Discerning 
mlers like Alfred made use of the remains of old " dvitatea " 
and "caifra" and other advantageous positions for such 
fortifications, and the protection which these afforded was 
readily sought by the neighbouring freeholders, tenants, and 
vassals, and also by landless men and small tradespeople 
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who were living amongst tho servants and followers of tlie 
landlords. The differences in the legal position of the people 
thus crowded together rendered expedient the appointment 
of a epecial royal magistrate (Gerefa), who was also endowed 
with extraordinary military, police, and financial functions. 
At the close of the Anglo-Saxon period the Bunjenst's, and 
in later times the constitntioR of the EngUsh muiiicixial 
boroughs, arose from these beginnings.* 

Wedged in among these numerous degrees of property and 
power came the rest of the freemen, who on their heritable 
possesBions preserved intact their independent position in 
the mihtary, legal, and police institutions. In many parts 
of the country these peasant communities lay close enough 
together to enable a free teoihinn to be formed out of ten or 
more households. But often where the free peasants were 
scattered about at great distances, it was with difficulty that 
they were brought together into a " teothing," while the 
greater part of them had already been incorporated into the 
system of lordships, magisterial, and bailiff jurisdictions. 

In the inner administration of the country these various 
local gi'oups clash with each other and are not kept distinct. 
Most of them have no exclusive local jurisdiction; the majority 
do not form exclusive local districts. A separate magistracy 
of the king or of a landowner does not exclude mihtary duty 



" The formHtion of tbo Burlis is, 
aocordine to tlio conTiacing rcastmiDg 
of Kemble, not in any wny imme- 
diutelj coDDectod with tlic Britiah- 
Bomuttownsof tho fifth ccDtury, which 
QUdu, in tho sixth contucj, loprcsoDts 
B8 being ftlready forettken and in decay, 
sun the existing ruins wonld in later 
timee be ntilUed for the purposes of 
*■"" ■' In certaid places the 

IS retained in uiemnrr 
II." Tho pemUiai liio 
of the Burhs is duo to the (act thitt 
the free tenants, tenants on granted 
land, dependanla, serconts, and bonds- 
men of the king, as well as of private 
lords, lived densely crowded together, 
nnd that under the Buih-gvrefu tho 
legal, police, and finance administta- 
tiona were united in one persou. That 



from niihtiLry duty is shown by iDany 
accounts given by the Domesday Book 
(eg. Bury 6L Edmunda, 371). But 
maur Burhs wore favoured by being 
rated for tho purpose of furnishing tha 
. .. _ jm^ Innded property 






scale of 5 hidn, IS hide, or ; 
(Cheater at 50, Shrewsbury at 109 
hidfl3). Of course tho royal dues wero 
proportionaloly raised, and hence tho 
burhs became more important for the 
finance control than for the defence 
of the country, as the fottrosses had 
again been allowed to fall into tniiiB. 
Kembio (iL, pp. 470-478) has selected 
from the Anglo-Samn Chronicle the 
names of eiglity-eight places, all ot 
which may in aomo measure be »" 
gatded as fortified. 
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in the Hnndred. The tenants within the jurisdiction of 
private conrtSy in quarrels with outsiders, come under the 
jurisdiction of the Hundred Court. The police organization is 
arranged partly according to the military and partly accord- 
ing to the legal districts. Thus within the narrow limits of a 
castle, and in the vicinity of a lord's '' mansus,'* freebom men 
might be living close together under manifold legal conditions, 
having very different duties to fulfil towards the king or their 
own mesne lord. 

Hence we are led finally to the negative conclusion that 
there existed no systematic formation of local districts, and, 
moreover, that the Tithing was no such local division.** 

and peace control, even above the 
interests of property. This legal rule, 
however, does not exclude the fact 
that dependence on property is the 
most important element in regulating 
the conditions of life, and that the 
division into separate estates with their 
tenants represents the prevaUing local 
division. ** Instead of the earlier 
division into Aree landowners and land- 
less freemen, a division of the people 
into landlords and tenants has been 
introduced" (K. Maurer, **Munchener 
Krit. Ueberschau," u. 59, 60). 



AU these local distinctions cross 
sod overlap in the most varied fashion. 
But it remains firmly established that 
the perwmal liability to military service 
eontinnes independently of the sub- 
jection to a magistrate s jurisdiction, 
and that the peasant fieurmers, who were 
actual tenants, in case of disputes with 
third persons, appeared before the royal 
Hundred Ck>urt. The legislation ac- 
cordingly remains based upon the old 
constitution; that is, upon the free 
community. Ck>unty and Hundred 
assemblies are now, as formerly, active 
in aU matters affecting military, legal, 
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CHAPTEE IV. 
IE ©fKtts of lEaftioman ani g'^ir-eEettfa. 

A JJUTUAL bond of union connecta the districts with the arrange- 
ment of the offices of the Anglo-Saxon kingdom, namely, the 
two principal offices of Ealdorman and Shir-ger6fa. In them, 
as in the districts, an historical and an administrative principle 
clash together. The former is predominant in the origin of 
the Ealdorman, the latter iu that of the Shir-getefa. 

I. tE\)t lEalBonnan, Biti, CTomts, is the highest civU official 
of Anglo-Saxon times. When the union of the smaller king- 
doms with the greater began, the sovereignty of the new 
common ruler was confined at first to privileges and profits, 
whilst the former petty state retained its own General 
Assembly, and, with a sub-king at its head, preserved its 
military and legal system. The oldest Ealdorman was actu- 
ally a Viceroy, " subretjuhis," which title often occurs in the 
signatures to Anglo-Saxon documents. In his decrees he 
^H used the royal style: "rum conailio episcoporum, opIiDuitum- 
^^^k qiie meontm." The province of such Ealdormen embraced, in 
^^^V fact, a former independent state. He was not unfrequently 
^^^ the subjected king in person, or a member of his family, or 
W else " JEthellngi," near kinsmen of the reigning Over-king, 

L were appointed to such places of trust. The name " Ealdor," 

^^H too, is a reminiscence of patriarchal chieftain-lineage of a 
^^^K former period. It does not signify a man old iu years, but 
^^^H the "superior," "senior," in a higher, more exalted position. 
^^^B Even in the times of the Heptarchy the military, legal, and 



police organization draw closer together. The Ealdorraan 
becomes more dependent upon the central administration. 
The new administrative division of the gi'cat kingdoms into 
shires canses the appointment of new governors, who are 
at first merely the highest district officials, and whose district 
assemblies do not involve any customary right of indepen- 
dence. The mention of Ealdormen with bucIi official positions 
rons Bide by side with the gradual rise of the division of the 
kingdom into shires. In the early organized kingdom of 
Wessex the Ealdorman is mentioned in Ine'a laws, which the 
king promulgated with the advice "of all bis Ealdormen" 
(Ine, pr.), and in which also tho disobedient Ealdorman is 
already threatened with the loss of bis shire (Ina, 3G). Tho 
small kingdom of Kent appears at the commencement of the ;ii— *<* 
«ightb century to have had as yet no Ealdormen, whilst on the 
other band, in a National Assembly, held in 814, the names 
of three Duces of Kent and aisteon Duces of Mereia are found ^^| 
among the signatures. Hence it is clear that even before ^^| 
Alfred's day necessity had led in the greater kingdoms to ^^M 
administrative governorships. The confusion caused in tho i 

original state of affairs by the invasion of the Danes and J 

the reorganization of the whole land by Jilfred led to ^^J 
a greater uniformity in the administrative character of the ^^M 
Ealdormen. This assumption is confirmed by tho Eigila- ^^M 
saga of Iceland, c. 21 (K, Maurer, " Krit, Ueberschau," i. 86), ^^ 
vbicb tells us, "^Ifi-ed the mighty had taken away from all 1 

SkatcoHvngc " {i.e. viceroys) " their name and their power. I 

Jarls, those were called from henceforth who had been called ^^J 
kings, or kings' sons." In the flourishing period of the ^^| 
Anglo-Saion monarchy the Ealdorman now appears as the ^^M 
governor appointed by the king in a threefold capacity. ^^M 

(a) Together with his County Assembly ho directs the ^^M 
equipment of the militia and the apportionment of the con- ^^H 
tingents, and brings them to the royal army. He may also, ^^ 
when commissioned by the king, take the command of tho 1 

whole ai-my, in which capacity he is mentioned on important J 

occasions in the Anglo-Saxon Chronicle, which speaks of ^^H 




, Ealdormen as commanders of single counties (in the years 
837, 845, 851, 853, 905), or Ealdormen simply as commanders 
of a whole army (in 851, 871, 894, 992, 993, etc.). In the 
etatutes this capacity is regarded as being a matter of course. 

(t) He presides at bis County Assembly, as at the ordinary 
National Court (Ine, 50 ; Alfr. 88 ; Edg. iii. 5). " Let there 
be held . . . twice a year, a Shir-gemote, and let there be 
present at the Shir-gemote, the Bishop and the Ealdorman, 
and both shall here administer spiritual and temporal rights ; " 
■which is almost word for word repeated in Cn. ii., sec. 10. 

(c) Ab guardian of the peace within his district, he exercises 
the royal police jurisdiction. To him the peace proclama- 
tions of the king are, in the first instance, directed. The 
right of supplementing ordinances, which lies in the roya! 
maintenance of the peace, gives him also a derivative licence 
to issue peace proclaniationa within his district. The breach 
of his peace is punishable by the infliction of a special peace 
fine (Athlr. iii., c. 1). Any man who intends to change hia 
master, must give notice to him (Alfr. 87). After a breach 
of the peace has taken place, his duty is to prevent feud, and 
to protect the weaker party (Alfr. xHi. sec. 8) ; to take surety 
from men accused as breakers of the peace (Edm. iii. 7, 
Bee. 1) ; and to assist the inhabitants of royal burghs to the 
utmost, in securing breakers of the peace (Atlik. ii. 6). 

The combined position which proceeded from these varioan 
functions was one of the highest dignity and the highest rank, 
which, according to the legal system of the times, found 
expression in a weregeld, as high as that of the bishop, and 
four times as high as that of the common Thane (App. vii. 2, 
Bee. 3) ; in an increased punishment for breach of the Burg- 
peace (Ine, 6, 45 ; Alfr. 40) ; in an increased Burgbryce and 
Mundfyrd (Alfr, 8. ; Cn. ii. 58 ; App. iv. 11) ; in an increased 
fighting Wite (Alfr. 15, 38; App. iv. 12); and in a special 
right of asylum (Athlst. iv. G, sec. 3 ; v. 4, sec. 1 ; App. iv. 5). 
For o^cial income he had the use of considerable portions 
of the folkland, and a third of the forfeits, fines, and other 
royal dues which fell to the king. The Ealdorman in t 
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position is the moat eminent officJEil in the kiogdom, and haa 
the first place in the temporal cotmcil of the king ; but only 
in his capacity of governor, whoso right depends upon the 
king's commission, and whose office expires aa soon as this 
is withdrawn. In the beginning the Ealdorman had certainly 
been a saccessor of the king of the country, and at his appoint- 
ment the form of election by the popular assembly probably 
continued for a long time. But a free right of election could 
not possibly be recognized, if the incorporation of the media- 
tized kingdom was to last ; indeed, the kingship asserted aa 
a prinoiple a right of deposition (lao, cap. 3G). It is told of 
Alfred, that he emphaticaUy reminded his state officers 
"that they had their office from God and from the king." (1) 
Certain changes were brought about during the last century 

(1) On tLe office or Ealdornmn and 
Eaii, Heynood ■■ Oil Boiilu," pp. 55- 
117, contuoB u lengthy expoBitioii. 
The Latin terms, Ditc, princepe, and 
coBu*, ue very ajbitrsrily inteicluinged, 
a* also are eownil, palricim, pra/cclue, 
BOcnrdiDg to the funcj of the clena vho 
diow np the record. The introduction 
of aoalogieB of the anitet, dux, and 
asnior of the Ouloviagiao ooDStitution 
ia bIm oonfaaiQg, for thcie dignities 
had djflerent territorial, poueuoriiil, 
and national foDiidatioDa, and an early 
hiitory of another type. It was quite 
uatnnil that in Iho aristocnitia devulop- 
meot which the mlitim] organizaUon 
took, the olaM of EaJdormen shoDld be 
identical with a small number of the 
(mater landoiriiers. The office of 
Ekldormaii appears at an early period 
attached to the great fumilice, but ia 
not hereditary. Aiuongat Ealdomien 
wluMe □■met luve hccn handed down 
to DO, icatances occur of (athtr and 
aon following immediately one another, 
but this li lery seldom ; on the othct 
hand, the depoiition of an Ealdonuaa 
ia very rare; and intenDBrriogea be- 
tween the Ealdorman and the families 
Of the Anglo-Baxon klugs are very 
oonunon. All these oonditions are the 
exprealoD of the power wielded by 
certain great famlliei, and of a strongly 
nuuked aUm pririle^ but not as yet 
of an hereditary nobility. Still less, 
ttoder nich a condition ot things, conld 



tho office of EaldDrmBli be oloctive, of 
wliicb even Kemble speaks erroQeoualy 
(ii. 12G). Among the statutes of Ead- 
ward the ConfeMor (cap. 32b, sec. 2, in 
I«rabard's teil), the following isolated 
and citraordinary notice appears de 
heTotodiiit. " Eranl tt alia jpotetilata 
tt dignitalet comUtutr, qui Uaetoeha 
apudAngloi voeabanluT, icilieet baroaei, 
notnlti, etc. Latine veto dieebanlur duo- 
torei exercilia; apud Gallos, capitate* 
eonilabnlarii, ml nwreeAoIIt exercitut. 
lali ta-o viri eligtbOTiluT per eommuna 
eotuHinm — el per lingvlot comilaiai in 
ph«a /olemDle, lieul ik vieecomilen pro- 
vinciarum et aimilatuum tUgi detent," 
etc. This pretended election, as well as 
the nome " Heretoebaa," is quite foreign 
to Anglo-Saxon ideas. It must not be 
fbrgoltenlhatthescBtatuteiliireiipTivatq ^ 
work dating from the twelfth century, 
in vrhicb Uie learned author iutro- 
duces, in a bandied places, his own 
knowledge of the contiuental popular 
rights, a knowledge accessible to Iho 
clergy. Seeing the heavy weight of 
Norman offlciulism, at the time that 
work was written, nothing would b» 
more popular than the ideu of a fiea 
general election of the highest officials 
in the county. Not merely the right 
of deposition, which was a recognized 
right an", c. 36, Cod. Dipl.. No. 1078X 
but ell the moonmeutB of Aoglo-Saxoa 
law and hiHto^, ore opposed to the 
idea of elected Kaldormco. 
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by the influence of the Danish element. Among the northern 
pirates, we find, besides the kings, commauders-iu-chief called 
Jarls. This northern term was related to the Anglo-Saxon 
Eorl, which from time immemorial signified a man of great 
rank, and was well adapted to be blended with the Eorl or 
Earl. For some time accounts of battles speak of Ealdor- 
tuen on the Saxon, and Earls on the Danish side. As 
early as the statute of Eadward and Guthrum there occutb 
{in c. 12) the common name Earl (also in Edg. iv. 15). 
The influence of the Danish element naturally gained strength 
in the second period of the Danish rule after iKthelred (Athlr. 
iii, 12). Under the reign of Cnut, history records only 
the appointment of new " Earls." Cnut's law touching the 
amount of the heriot (sec. 7), only speaks of "Eorl;" in 
the Shir -gemote (Cn. ii. 18) we again find the term " Ealdor- 
man." More important still was the breach which was at 
that time made in the ancient position of the noblest Anglo- 
Saxon famiUes. Danish families, aud sometimes also bold 
warrior upstarts, in a great measure supplant the old race of 
the Ealdormen, and with the varying fortunes of battle the 
goyemorships also become thoroughly altered in character. 
In times anterior to these it had been often found advisable, 
for the protection of the country, to unite several shires under 
one Ealdorman. Under iEthelred this tendency to centralize 
the commander's office increases, evidently in order that the 
whole army of a district may be more speedily massed, and 
employed with greater effect, at the points threatened by the 



With this idea Cnut formed four great provinces, at the 
head of each of which a great Eorl was placed, whose rank 
answered to a ducal rank, even according to the higher 
standard of the Continent. Under Eadward the Confessor, 
this grouping of the counties is again altered, and for a 
short time we hear once more of Ealdormen and Eorls side 
by side. ButG^ since Cnut's day the idea of a higher and 
greater governorship bad been attached to the appellation of 
■"Eorl," the title which was considered the higher, became. 
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aB is usnally the case, tlio dominant one. The Anglo-Saxon 
Chronicle after 1048 speaks only of Eorla. In the language 
of later times, the old honowrable title of " Alderman " was 
only retained for the authorities in inferior local atlministra- 
tioDS. (Leges Henr.,V!i. sec. 2; viii. sec. 1; xcii. see. 1.) (1') 
II. STiJE ©ffitt of S'&ir-MlJffi appears to have been a 
second official position under the Ealdorman, instituted for 
the administration of the whole county. In rank coming 
next after the Ealdorman {Ealdi/rmiiuim {liii^ra, Alf. xyixvm. 
sec. 2), the sheriff attained in process of time an increased 
importance, and at the close of the Anglo-Saxon period had 
become the most important official of the active adminis- 
tration. In marked difference to that of the Ealdorman, the 
office contained no remains of the old royal dignity, bnt had a 
purely administrative, even a pre-eminently economic charac- 
ter, which was caused by its financial connection with the 
great landed properties. Every Anglo-Saxon magnate had to 
collect rents, payments in kind, protection moneys, and dues ; 
to superintend the service of his followers, to settle their 
disputes, and to satisfy the royal demands relative to the 
military array and the legal and police duties. The officer 
appointed with full power to fulfil these functions was called 
Gerefa, a name which includes also the ordinary estate-bailiff. 
In a higher degree, however, the king needed in the different 
districts of his kingdom a head-gerefa for the exercise of his 
rights of nsufraet and to undertake the varying duties of the 
royal administration. This gert^fasbip so thoroughly pervaded 
the whole life of the Anglo-Saxon times that in the Nonnan 
period the collections of private law found occasion to remind 



<!•) The ttlteration of tillo it the 
flnt cb*nge referable to the DuDish 
liUM. The (nibBtantint cbsage mado 
bf Ctiiit ia of more impottanoe, vhca 
be dinitcd the conntry into fonr coii- 
Bidcmbla prDvincea, in 1017. Weesfi 
ia TeMTied by Cnut for himaijlf : Engt 
Anglia u cDtrmtod to Tburkill ; 
Itetcia to TCodric Streotia (who, us nn 
AurIo-^iod, Mill bcara the title of 
EaldoniiaD): Northniubria to Erie, as 
•n Diiper Korcroonbip, This altua- 



tion must bnve only maloiuJly af- 
fected the ooDBtitnti'ou of the army. 
The holding of the county court m 
»iiuh au citensivo district was pmo- 
tically inipoBBiblo. Tlio old smaller 
county disirictB reinAiiinl in extt>lei 
ns court aasemblieB, la wliich now 
Shir-gercfa regularlj pregidpd. Her 
with this chnngo, a BpparHtton of 
civil and miUtnry admioittration ' 
brought about. 
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their contemporaries of its original signification. Thus, iu 
the laws of Eadward the Confessor we read (cap. 32), " Qreve 
aatcm noinen eat palestutis ; apud nog av-tem vihil melius vidctur 
esse, quam prtefectura. Est riiim multiplex votnen; Grerr 
enim dicitur de scire, de waepeiita-Qixs, de hundredo, de hiirffis, 
de villis." 

In the statnteB the appellation cynin^es-ijcrefa is accord- 
ingly not unfrequently carefully added to distinguish the royal 
gerefa in the popular court from private gerefas (Alfr. 22, 
34 ; Cn. i. 8, ii. 38). The county administration of the united 
kingdom afforded, as the royal rights were increasingly de- 
veloped, the most urgent occasion for the appointment of snch 
an official, who was called by the king in his public edicts 
"his gerefa:" "If one of my gerefas will not do this, he is 
guilty of disobedience towards me, and I will find another 
■who will " (Athlr. ii. 26). Equally significant in relation to 
the oifieial status of the gerefa is the official penalty or 
punishment for disobedience, with which he is summarily 
threatened in ease he allows himself to be bribed (Athlet. v. 
1, sec. 3) ; if in his office of judge ho passes an unjust sentence 
(Edg, iii. S) ; if he does not keep the proper court day (Edw. 
ii. 7, 8) ; if he does not coliect the fine for refusal of justice 
(Edw. ii. 2); and if he neglects his duty in maintaining the 
peace (Athlst. ii. 2G, pr. y. 1, see. 2 ; vi. 8, sees. 4, 11). The 
frequent mention of the punishment for disobedience (ofer- 
hjrnts) and deposition in case of non-fulfilment of duty, 
mark the personal position of this powerful officer. Although 
■with the ever-increasing importance of the office an eminent 
local man was generally chosen to fill it, and at times and 
in certain localities regard might be paid to the wishes of the 
county assembly, yet there is here even less appearance of 
an elective office than in the case of the Ealdorman. 

In the official business of the Shir-gerefa his financial duties 
and the management of details of business stand in the fore- 
ground. Whenever royal demesnes {Athlst. ii. pr,), folkland, 
usufruct, and other royal dues, have to be superintended in 
a county district, the Shir-gerefa is the controlling official, 



unless a more Bpecial administration has been organized. 
"Without prejudice to tbo Ealdorman's office, he was always 
regarded as the responsible officer of accounts- The same 
intimate connection with the royal revenues brings the Shir- 
gerefa also within the sphere of the military, legal, and 
police jurisdictions. 

1. When the niihtary array was called out, the first duty 
was to collect the fines for neglecting to appear, and money 
contributions for tlie equipment of the soldiers, which came 
in when the contingents were apportioned (" Trihuta cxpcdi- 
tlonalia," Cod. Dipl., No. 362). In the whole business of 
equipping and apportioning the contingents the Shir-gerefa 
acted as the Ealdorman's assistant. Where delay would he 
dangerous, he occasionally leads his troops in person against 
the invading pirates. For like reasons he heads the hastily 
summoned soldiery for the pursuit of peace-breakers (Athlst. 
Ti. 8, sec. 4). The employment of the militia organization 
for pohce purposes necessarily required a local officer. In 
later times, when the Earl more and more retired into the 
position of an upper governor, the Shir-gerefa, sitting with 
the Thanes in the county court, probably conducted the current 
business of the militia and police administration as completely 
and as regularly as he certainly did the legal business. 

2. In the legal department the getting in of fines (Edw. ii, 
2) and the confiscation of forfeited estates (Codex Dipl., No. 
828, 1258) was without doubt the primary business of the Shir- 
gerefa. A further duty was to carry out the various sentences 
of the court (Athlr. i. 4, pr. see. 1 ; Cn. ii. 83). 

In his presence contracts of sale and exchange bargains 
were concluded (Athlst. ii. 10; Edm. iii. 6). The Ealdorman 
and the bishop are the regular presidents of the great county 
court ; but even here the Shiv-gerofa, according to the records, 
is the assistant of the Ealdorman (Codex Dipl., No. 765), 
and his presence in the capacity of financial officer is 
indispensable. 

But we find him already in the older statutes as the sole 
justiciary of the king iu the popular court, eepecialiy in trans- 
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actioDB touching fines and forfeits (Withr. 22 ; Alfr. 22, 34 ; 
Edw. i. pr. ; Athlst. ii. 22), In later times, the more the 
Ealdornian is restricted to the miUtarj command of tho greater 
provinces, the more entirely does the Shir-gerefa become the 
regular leader of the Shir-gemote, and down into the Norman 
times there exists a condition of things, in which the holding 
of the county court by the Shii'-gerefa is regarded as a time- 
honoured custom. 

3. In tho business of maintaining the peace, the gerefa is 
again the coadjutor of the Ealdorman. He must in his shire 
"before all else undertake the responsibility that all keep the 
peace " (Athlat. vi. 10). Police functions especially are allotted 
to him, which would be hardly suitable to the Ealdorman in 
his high and princely position, such as tracking cattle-stealers 
(Athlst. vi. 8, sec. 4} ; taking steps against the harbourers of 
thieves (Athlst. vi. 8, see. 2), the control over the completion 
of bargains of sale and exchange, etc. "If there be a man 
there who is untrustworthy towards the people generally, the 
king's gerefa shall go forth and take surety for him" (Athlr. 
i. 4). As royal executive officer he had also to assist the 
Church in getting in its dues and in other civil matters (Athlst. 
i. pr., sec. 4 ; Edg. i. 3 ; Athh:. viii. 8, 32 ; Cn. i. 8). (2) 



(2) Aa to tbe poBttion of the Sbir- 
Ker^fa Spelmnn's Oloeaarium. under 
the word "graflo" contaioB aGundant 
material, wbicU ie tbe basU of all tbo 
English tradiliomil oxpluDatians of tho 
subject (Bee also Kemble, "Anglo- 
Saxoiu," ii. c. S, capecinUy the list 
of namos of the Sbii-gercfoa in tbe 
eleventh century, Eemble, ii. Hl-143). 
The diiputed pointa are tlie follow- 
ing:— 

1. Ah to the dotiration of the word 
oar^a(aBortbeaermBD"eraf"). The 
derivation &om " grau," or "' gravio " in 
theseiiBeof ssntorhns been set adds bf 
Grinun. The derivation attempted hj 
Grimm fhim " rftvo," lignum, Uctam, 
domiu, aula, according to which it 
ahoold mean a"coin««," or "»oclu»" 
(Deutsche Grammatik, a 736 : Eocht- 
BBllerthnmer, p. 753), is quite as far- 
fetabtfd and iaoredible HiS that of Lam- 
bard &oni"gcreccan" regere; aad tbat 



of Kemhle fWim " rof " or " rtfan," do- 

mer, clamarc, bantiire, baniiitor. 6pel- 
mau derives it from "relfan," to lob, in 
tlie souseof the later feudal "dlstreeB" 



nsoal form, "reeve," as voold also the 
real position of tlie geiSrn, whioh is 
rendered into Latin by eaaclor. TUa 
corrosponds also to the etymology of 
tho word " BahultheiBB," iu Uerraany 
(aee Mux MUUer. Leeturea, ii. 231). 

2. Whether, in addition to the Shfr- 
ger^lfa, there existed other principal 
olGcera of the shiTe, is a doubtful point 
auggceted by the fact tlmt in thestatatee 
BometimeB a ''^hirman " is mentioned, 
as in Ina, cap. 8, where the ahlrman 
or otiier judge (D£man) la intended- 
la tho Codoi Dipl. on "^IhelwiuB 
soirman" ocoura (No. 761): hut in 
another [j1aee be is oslled " .^thelwine 
bhir-gorefa." In these aamo atttlntts 



If the administration of the comity in these points was 
centred more and more in the bands of the Shir-gerfifa, this 
mast certainly be true, in a etill greater degree, of the inferior 
local jurisdiction in the Hundreds. In the most iirosperous 
period of the Anglo-Saxon kingdom, the Hundred Court was 
held twelve times a year as the common court for ordinary 
disputes between the freemen (Edw. ii, 8; Edg. i. 1 ; Cn. ii. 
17). By degrees the more special obligations to be fulfilled 
by the Hundreds accumulate — to maintain the police control, 
to bring their members before the court, and to pursue 
thieves (Edg. i. 5 ; Cn. ii. 20; Hen. i. 8, sec. 2 ; Will. i. 22, 
iii. 3, etc.) It might have been supposed that, in view of 
this, each Hundred had a Hmidred-gerefa appointed by the 
king, but this is not anywhere mentioned in the records. 
In the "Constitutio de Hundredia " (Edg. i. 2, 4, 5), a 
" hand redes -man " is named, but in intimate connection with 
the tithing-man of the militia, and appointed for special 
poUce-bnsiness, and it appears that by this name a special 
officer of the militia is intended, who may be compared with 
the " chief constable " of later centuries. But on the other 
hand, where the presidents of the Hundred Assembly gene- 
rally are referred to, the " Shir-gerefa " is not definitely 
mentioned, but the "king's gerefa." "I will that every 
gerefa hold a gemot every four weeks " (Edw. ii. 8) ; " that a 
gemot be holden in every Wapentake, and that the twelve 
oldest Thanes go thither and the gerefa with them" (Athlr. 
iii. 3). In the general regulations for magistrates, gerefas 
are, as a rule, mentioned (Edw. i. 1 ; Edw. ii. 2; Athlst. ii, 
26, IT. 7, V. 1, vi. 11). We can only conclude from such 



nnanr the forma " Bcirigman," " scires- 
inao," ■■ srareroan : " (Noa. 761 , 732. S29, 
97S,12H81- Bf these DiLiiiai mar Eiuply 
be iiKsnl the Shii-^Tcra, u Kemtile 
Bud Bolmiidt (WQclude ; but it is also 
paatible that tbure wiu t. special '*Bair- 
niHi " fbr tniliCarj organization, and for 
eertain police runcUoni, ai an eleolive 
otBocr of tile old orHei. 

S. The ojiininn formorlj cnmot io 
EnglMil that the Sbir-Ker«la <Kaa ori- 
^nallf an elciotcd [jnpiilar officer. Una 
VOL. I. 



no otber fonndntion tbnn the piusafK 
qiioted abare (Leges Bdv. Couf. da 
Heretochiia, o. 3^). "eiciU el vice- 
oomita promaeiamm eteomilatuameligi 
d^ieitt;" tbe stjle alone of which 
Bufflcientl; draignates it as exptessing 
merely tbe cpiiiion of the privute author. 
The Aiiglo-BaioD accounts takea from 
atatateH, dacmiitinta, aud biatoriuiiB nil 
inilieule a free nppointmunl and de- 
position of the 8liir-ger£fB at the will 
of the king. 



i 
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language that the adminlBtratioa of the Hundreds was not 
thoroughly uniform throughout the country ; as some Hun- 
dreds, and many diatricta combined with the Hundreds, bad 
special magistrates. But apart from this, the official business 
of the Shir-gerefa, his especial hnancial, legal, and police 
duties were so bound up with the Hundred Assembly, that 
be must have been the actual prefect of all Hundreds which 
were not exempted from bis control. This is identical, too, 
with the state of things which in the Norman period we find 
to be the customary and ancient one. (2") 

III. SKojial CStrtfaS for narrower districts and townships, 
and for special administrative purposes, in addition to the 
Bhii'-gerefa, arose from the form which the royal rights and 
the territorial conditions had taken, all which have been 
described above (Chap. HI. sec. 3), 

Firstly, in Hundreds, and even in atill greater sub-districts 
of a county, special magistrates might be appointed, as the 
royal gerefa in the Thing of the five burgs (Athlr. iii. c. 1), 
which was a special district of Danish colonists, wbete he 
was even appointed to sit side by side with the Ealdorman. 
According to another principle, the great royal forest-districts 
led to the appointment of the Swaa-gerefas, who occiu- as early 
aa Ecgberht's time (Codex Dipl., 219), but who in the later 
" Conatitutio do foresta " of Cnut are the chief oflicers for the 



(2*) Whether the Shir-gerefa was 
the reguliir president of the Hundred 
Court, or wlietlier thcra were speoial 
Ultder-ningistrateii In tlm Hundreds, 
csnnot be categorlcallj decided. But 
the negntive propoaition i>an be main- 
tained, that the verj frequent mention 
of the HundreJa and tlieir gemotes 
in later tiroes mnst hare led to the 
Djention of the Hundnyl-gerofa, bad 
such aa officer belouged lo tlio con- 
stitution of the Uundrpd, Doubts 
might oriBe. in view of the I urge 
nnmber of Hundreds, in eonh of which 
a single man could not bnid a court 
every four weeks, but in the nwiority 
of ooUDtica the number W8S bo motterate 
that there would bo no iiiipfliment. 
In Kent the auiuerouB small Ilundreda 



were united into " Lathes ■■ for the ad- 
ministration of justice. Later timoe 
pro™ that the sittings of soveral Hnn- 
dreda were generally taken togetlier, 
and hold at one and the same time; 
and in like manner later oonditiona of 
tilings show us that the sheriff oould 
appoint Bubstitntea, on hii o¥rn re- 
sponaibility. The IbkeJ collection* of 
tlio NDtnian period do not afford w- 
liablo proof on this queatiun. In the 
Leges Hen. i. 8, sec. 1, we read, " Pretit 
Handredo ttntu de melioribuii tt voeetitr 
aliircmajiau* ;" 91, sec. l."Alilremarmti» 
hundredi." An Eoldoi of n Hundred 
only occurs in Edg. i*. S, 10, ond ovi- 
dentljr signifies the ms,gistrata, and not 
a particular title of office. 
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admiDistration of forests. The gorefa system extends also to -J 
townships ; Burh-gerefas, or simply gerefas, are found in 
towns which had formed round a burg, on old demesne lands, 
folkland, or under special royal protection ; a Port-gerefa in 
towns which, as commercial centres, were of special impor- 
tance for the collection of the royal dues, as in London and 
Canterbury. In London he has the position of a Shir-gerefa. 
The royal letters were addressed to " the Ealdormen, Bishop, 
and Port-gerefa; " and high ofBcers of the royal household, 
as well as great Thanes, are mentioned as holding these 
lucrative posts. A Wie-gerefa is found as royal magistrate in 
smaller townships. In many considerable towns the royal 
magistrate of the Burh-gemote retained oven in later times 
tliifl less pretentious title. Even in London in the seventh 
century the king's Wic-gerefa is mentioned, whose place was 
in later times taken by the Port-gerefas. 

A similar system of gerefas existed, as we have mentioned, 
for the great private landed estates. Bishops, Ealdormen, 
and greater and lesser Thanes bad to raise dues from their 
estates, to settle the disputes of their dependants, and to take 
upon themselves the responsibility in the numerous pro- 
clamations of the military array, and of the maintenance of 
the peace. Such lords' "Tungerefas " might be simple 
bailiffs. In greater townships, and where an extended juris- 
diction (saca et »iica) had been accorded them by royal grant, 
they might actually have the importance of a royal Wic- 
ger^fa. The term " socn-gerefa," however, only occurs once 
in the old Corporation Statutes of London. The landed 
Thane, too, is himself regarded as the responsible wielder 
of an official authority (Atblst. iv. 7}. {3) 



(3) As to the ipecial (^rihe for din- 
Iricts, MwDS. and udmiaiatmtive TuQC- 
thiiu, KB Kemble (" Anglo-SiwonB," 
ii. ft 3. pp. lW-151). 

The unib-ger^fii U lera TrequentlT 
■nentioned in ststutcB aod reDonJs than 
tbe iniportuioo of the Buih-gemute 
would lead aa lo eipoct. 8(nne iiuJoeB 
of gert^ in Toyal Burbe ate givon bj 



Keroble (ii. 146). A Port-gerefa ii 
met with in Londuu, Canterbury, Itnlh, 
wid Bodmin (Kamblo ii. 148), In 
lyindon (he two Port-gerifaa appear 

with the Sbir-gerSfa of Middlesex 
(in the so-CAtlod liberUit ctiritaliUH, 
appendii, siiiL 4). 

TliB Wie-ger§fa is met with alao in 
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The univerBal system of royal gerefas pervades the Anglo- 
Saxon administration in all directions, and forms a remark* 
able feature in it. From the days of Alfred numerous 
jvdices, prmfecti, propositi, are appointed, ail of which namea 
are but Latinized espresBions for a word of wide signification 
— "gerefa." The body of these officials forms a uniform whole, 
as ia shown by the fact that in Eadgar's time the King con- 
firms the appointment of the whole body of bia father's officialB 
{Edg. It. 2, pr.). The financial rights and the general develop- 
ment, of the royal powers bad led to this system of royal 
appointments. The Anglo-Saxon Chronicle makes King 
Withrod say at the National Assembly at Baccanceld in 694: 
"It is the king's business to appoint Eorls, (?) Ealdormen, 
Shir gerefas, and Judges " (Monum. Hist. Britt. i. p. 324). 
In an Anglo-Saxon record (Cod. Dipl, 996) we find the same : 
" alius aiitem est, comkes, duces, optimates, principes, j>rwfectos, 
jutlices ssEctdarcs gtatitere." This record is, indeed, notgenuine, 
and betrays the hand of a cleric ; but, like the most of these 
documents, it is of very ancient date, and expresses the con- 
ceptions which were regarded as traditional. The expression 
"royal Thaneship " embraces frequently in this sense the 
sum total of magisterial offices. Ofi'ences of officials are 
generally to be visited witli fine and loss of thegnship 
{" tbegenBcypen el omni judiciaria digmtate privatur," Leges 
Hen. i. 84, sec. 1). In close connection with landed property 
this thaneahip spread over the whole country, and aapplanted 
the popular offices and popular elections of the ancient con- 
stitution. Of elections in the modern sense of the term 
there is no reUablo trace to bo found, neither in the imperial 
nor in the county adminiatration (Palgrave i. 118). 

WiDohester (Chr. Sui. 897; Scbmiil, 
GloBBUnm, 598). 

The pritat« mninatratea of tbc 
BishapB, Enldnniiea, and Thaneg mar 
lilao iuclode tho bumbleet hailiffB. 
Tbc geBithcandmaD, wbo (Ino. 63) is 
described aa tmyelling abuat "with 
bia gerifu. Lis smitb, and his nnrac," 
otrtninlj took with htin no inBgiBUriaJ 
ofQcor, but meti-ly a raeaiul Borraut. 



cBMi is recorded nlrpady b, 
sec. 1. Much that is incajjable of proof 
tanabiof; tho ek'clion and buaiiieM of 
the lords' (.-erefii ia nartatod (aa usual) 
b; Analoj, "Gnida to CaoalituUonal 
History," p. 125. 



The Offices of Ealdorman and Shir-Gerefa. 

The fully developed Anclo-Saxon political State is a joint 
creation of great landed interests and a royal prefectnral 
system, scarcely containing any of the characteriatica of a 
Germanic conetitation such as Tacitus describes. The 
actual State is embodied in comparatively few persons, 
namely, the Bishops, Ealdormen. and Shir-gerefas, appointed 
by the King. The local administration ramifies into a system 
of gerefas in narrower circles, interwoven with a eimilaj 
Bystem of manorial magistrates. A lowering of the political 
importance of the freehold tenants, of the landless freemen, 
and of the whole labouring population in consequence, is 
onmistakable. But the constitntion of the courts modifies 
this character. In the Himdred Court, and even in the 
Manorial Courts, the passing of sentences is not an individual 
act of the magistrate, but is a determination of the freemen 
acting in the capacity of judges and compurgators. In the 
County Court the royal magistrate is surrounded by still more 
influential Witan as Judges. / Similarly the county adminis- 
tration in military affairs and tlie maintenance of the peace is 
carried on in active co-operation with the Thanes of the county, 
and probably too with deputations from the Hundreds and 
analogous districts. On a higher level the King administers 
justice in the Witenagemote with the counsel and consent of 
still more powerful prelates and great Thanes. That this 
strong aristocratic element still co-exists with an universal 
system of royal magistrates is explained by the general 
composition of the State. There existed a number of powerful 
landowners, but their landed interests were not concentrated 
at one point. Originally there were no great estates, which 
might be compared to the " posseseionea " which existed in the 
old Koman provincial soil. In the territory of the small king- 
doms of former days a numerous middle Thanehood had grown 
np with an average possession of five hides each ; but there 
were no separate great estates, whence a territorial supremacy 
conld have proceeded. After the union of the kingdoms the 
royal possession and the royal power towered so far above the 
most powerful great Thane as to render it practicable to 
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maintain a central administration by means of governors 
and appointed magistrates. But on the other hand the 
Prelates and the Thanes were, as a body, so numerous, so 
richly endowed with estates, and so firmly established in their 
landed rights, that as a class they almost engrossed the 
magisterial offices. In harmony with this condition of things 
is the concentration of the central authority, ''the King in 
the Witenagemdte " as an assembly of landlords invested 
vnth offices and officials possessed of land (below, cap. YI.). 
Its composition is grounded on the right of appointing, of 
summoning, and of granting, which the King exercises within 
the army, law, police, and Church constitution; and which 
again ministers to the united influence of Prelates and great 
Thanes at court and in the Witenagemote. The preponderance 
of these families, often closely connected with each other, 
compels the King more and more to fill the important offices 
'' with their assistance," and thus at an early period a state 
of things is established in which the power of the great 
landed interests does not show itself in the form of con- 
centrated feudal small states, but in a corporate form with 
a controlling influence upon the exercise of royal powers. 
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CHAPTER V. 

The conversion of the heathen Anglo-Saxons by resolutions 
of the King in the National Assembly had led to the foundation 
of a bishopric in each of the several kingdoms. Towards the 
close of the seventh century these bishoprics were united 
under an Archbishop Theodore, upon whom the Pope's choice 
had fortunately fallen, and became in consequence an element 
of centralization which wrought powerfully in preparing the 
way for the subsequent union of the kingdoms. The Church 
thus bound together was and remained a national Church, of 
an essentially different nature from that existing among the 
Britons and in Boman countries. Her origin, her institu- 
tions, and her establishment were the free act of the organized 
powers of the State. Her clergy belonged, with few exceptions, 
to the native families. Her constitution did not originate in 
an adoption of foreign institutions, but in national necessities. 
In this Church also, the wise and the ignorant, the teacher 
and the disciple, certainly stand in relations to each other, to 
which the organization of the militia, the courts, and the 
maintenance of the peace are inapplicable. As a school for 
the people, the Church must at all times be organized from 
above downwards ; she performs her functions only by means 
of oflBcials who are dedicated entirely and solely to her service, 
and independent of birth and property. The union of the 
kingdom only affected the constitution of the Church so far 
as to gradually remove undue inequalities in the formation 
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of the dioceses, and to bring the ecclesiastical diatrieta into 
as much harmony with the diviBion into ehircB as appeared 
necesBary for a common transaction of spiritual and temporal 
affairs. 

I. %\fi ISnStflutfons of t^c SDButdg comprise the three grada- 
tions nest mentioned. 

1. The bishoprics, which originally were identical with the 
territory of the separate kingdoms, remained unchanged in 
the smaller ones, whilst in the greater kingdoms of Wessex 
and Mcrcia the administrative principle of dirision into shires 
led to a corresponding increase in the ecclesiastical districts 
by a division into eight dioceses. And so at the close of the 
Anglo-Saxon period there were in existence, with some changes, 
seventeen dioceses, the majority of which began as early as 
the time of Theodore to unite and form provincial synods 
under the direction of the Metropolitan of Canterbury. A 
second archbishopric for the group of northern dioceses became 
consohdated after many vicissitudes, but it was unable, in the 
disordered condition of affairs in the north, to attain, either 
externally or internally, to perfect equality "^nth Canterbury. 
Every Archbishop and Bishop is. according to Anglo-Saxon 
ideas, the original holder of ecclesiaatieal authority. In tem- 
poral matters, too, he was " to take part in the sittings of 
the court, adjust differences, and restore peace in conjunc- 
tion with the temporal judges, prevent wrong-doing in taking 
of oaths and in trials by ordeal, connive at no unjust measure 
or false weight ; in short, to keep watch over the maintenance 
of spiritual and of temporal law." {Thorpe, "Institutes 
of Ecclesiastical Pohty," ii. 812.) (1) 

2. The ■numasteri^a and religious corporations were of special 

(I) Ab to the formation of the Anglo- Kruphie det Angel-SftehBiBclien Zeil.") 

Suton Cburob, sm' eeiieoiully Palj^Te, The bUtntii.'al grouping ia us folluws: — 

" CommDiiwealUi," cap. xi, ; Kfiublo In the little kingdom of Kent (1) the 

ii. c, 8: kod Ueniy SnameB, "The archbiahopiic of CanterbDrj wbb And 

Anglo-Siraon Cbureb" (lMfl-6); Lin- continued to be the mothor-l>i«hoprio 

BUN. "History of the Anglo-Saxon ofthewholoofEngland.besideflwhieh, 

Church" (1845); Dugdnle, "Monns- in quite eurlj tiineft, (2) the bishoprio 

ticon AnglicoDum " (Edited by Usllty. of Uoehesler had sriaen. For Eisex 

Ac. London, 1817); Loppenbarg, i., uroso (3) that of London; for Snascx 

pp. 185-195. ("Die KiroiilicUo Geo- {i) Seiaai. in lator timua ChiohestiT- 
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importance in tiiia epoch. A mounstevial institution was 
the first need of Christianity, as a gathGriug-place and shclte: 
for missionaries, teachers and scholars. The exigencies of 
sustenance, personal safety, and mutual help in their mission- 
work, kept ou foot for a long time this mode of living in 
common ; the late origin and very diverse organization of the 
parish Churches was favourable to it. The number and 
endowment of monasteries, and especially of nunneries, is 
ever on the increase. At an early period men and women, 
even of royal lineage and from the families of the great 
Thanes, show a predilection for entering upon monastic life. 
The clergy of the great cathedral chm'chea retain in later 
times their original monasterial connections and institutions, 
according to which the prebendaries continue to bear the 
title of " monks." According to the conditions of society 
of those days, the foundation of superior schools could be 
effected only by a onion with the members and possesaiona 
ot such corporations ; just as the beginnings of charitable 
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la EobI AngUa (5) the bitihopric of 
Dim«i(<h ID DulTotk wns firat foundod, 
ftosa wbicb ngaiti for Norrolk (6) that 
of Elham, lat^ Norwich, woa srpamted 
otf. For the great terrltnry of Wewex 

£) the bialiaprio of DorcbeBter wna 
Bt foanded. itrna «bicb (S) that of 
Wiuchester was severed; then was 
forUiet FoDnded n third (9) bubouric at 
SIiMrborae. later removed to Old ^orum 
and then to SitliBbory. From the last 
□amed ngniQ vereBeparBtedofr(10}the 
bUbopriF uf W(:ll«, sad (11) or KirtoD, 
■fleriiudB at Exeter. The adininiB- 
tnitive principle of the flhtiea, nooordlDi; 
to wbioh these dioeesea contttiiiod one, 
two, ot three counties each, wu here 
tbe rale. In Henin from the (12) 
beoil bUhopria oT Liebfleld (in Inter 
limM CbeatM and Inter Cbventr;) 
WDTo acTcrtd Ibe biihoprics of (I^) 
Wot«e«tnr,(l'l)Hereror.l.and(l.'i)T * 



of Vork (18), which ujtonded alao i 
BeniiclK. and after the fonttatian of 
the Kr«iit kiuplom of Nortbambria, 
•Irvtched (till further. As a eepnrete 
biihupric arose that of Liiidinfarue 



(IT). later Durham. A considerable 
purtion of the great dioc«se of York 
neat ovfcr to the ^ooloh Biahopa. In 
an ariomBlouB pnsition ttood the Bishop 
of the Isles of Rodor unci Mitn, who 
after the Nonnnn period was Bul>jcot to 
the A rob bishop of Dnmtheim, and 
came later under private patronage. 
There isbeie tobelouod nocomiectioD 
of anj sort betneea these and the 
bishoprics of the old British Church. 
CPnlgCaTe. L 152-154.) Theabbaojof 
Kl; was as late aa the reign of Ueniy I. 
first raist-d to the rank of a bishopric ; 
and iti 1 1 09, the bishopric of CorliEle 
was founded for Cumberland. The four 



wore inoorporated with the English 
Church system. The formation of the 
offices here wns ciactlj opposite to 
the proce.B3 of formatioD in the Stnta 
— firdt the formatioD of the lllshop^ 
eeee, then that of the puriahea ; in 
a much later period that of the arch- 
deaconries and rural deaneries. The 
archdeaconries are associutcd with the 
county distriols, and the rnrul deaneries 
with the Hundreds of later times. 
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and pious foundations could only gain stability and endurance 
in the permanent conditions of property afforded by such 
corporations. " In the neighbourhood of the cathedrals were 
gathered together the maimed, the lame, the blind, the home- 
less and friendless, to be fed, clothed, and cared for for God's 
sake" (Kemble, ii. 440). This may explain the dispropor- 
tionate favouritism shown to these corporations by the most 
enlightened monarchs, such as Alfred the Great, espe- 
cially under the heavy visitations of the Danish period. The 
Anglo-Saxon period concludes with a great number of perma- 
nently endowed monastic cathedral corporations, irregularly 
scattered throughout the kingdom, and with very unequal, and 
in some places over-wealthy possessions. (2) 

3. The foundation of parish churches in England took 
place slowly and imperfectly. For a great length of time, 
according to Bfeda, the bishops still wandered about their 
dioceses with their assistant clergy ; and even in the middle 
of the seventh century Saint Cuthbert journeyed from village 
to village. But from the days of Archbishop Theodore the 
creation of settled parishes began in greater numbers, slowly 
extending from the southern parts of the country towards 
the north ; endowed often with parcels of land by generous 
Thanes, they became after the introduction of the system of 
church-tithes more uniformly enriched by the tithes of their 



(2) The monasterial founduttona 
(Kstoblo, ii. c 9) were original I j 
pKimoted by the customs of the 
early aiMignimes. The clergy lived 
in oommunities, even when thoy wera 
not moiikE, and followed theraleof the 
BeDediottDB or Bome other order. Under 
the proterUon of the biDga this spirit of 
oommimitj, eap«:ially in the highly 
honoarednnDnerif B. Bsaumed a national 
chamoter. The real need of the times 
we must estimate according ki llie views 
of ail .Alfred, and not from the later 
and changed position of affairs, Asser 
tells xt» that £lfred wus wont to dedi- 
cate Q full balf of his royal revenaes 
to eoclesiastical puipoEioa : of this he 
assigned a fourth to the poor, a fourth 
to the two monasteries he had founded. 



another fourth was set apart for the 
school founded by hitn, nnd tbu re- 
iQftiuing fourth for the neighljonring 
churches Hnd monanterieB and their 
miniBterB. Both ipiritlial and temporal 
Doblee spent CuDaiilerable sums in 
charity, In its primary signillcatioa ; 
aporlion of the booty made in war.and 
a portion of the tines payable to the 
Church, was also orderud to be paid to 
the poor. All eni'h foundations, how- 
ever, found no stability iu the system 
of temporal admin istnition, for saeli 
contributions were speedily spent and 
forgotten ; hrwpitalB and ulmabouies 
belonging to the moniuteries andoathe- 
dralii formed juat tboge permanent insti- 
tutiona on wliri.-h the systtui depend 
(Eumble, ii. o. II.) 
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parochial districts. The Canona of Archbishop Ecgberht (Es- 
cerpta Ecgberhti, Thorpe ii. 100) sbow as what the early- 
Church of those days aimed at. The parish church was to 
be endowed with a hide (mansas) of land, and this hida should 
remain free from all public burthens, whilst all property 
beyond this amount should be subject to manorial dues and 
State burthens. The laws of Eadgar and Cnut of a later 
period contain the rule that every landowner may endow a 
cborch situate on his Eocland, with a third of the tithes, 
provided there be a graveyard united with it ; where there 
is no graveyard, the tithes are payable as before to the 
"parent " Church, and a new income is to be provided by its 
founder for the chapelry. 

These attempts, similar in character to the ordinances of 
the Emperor Louis (Pertz ii. fi'26), were, however, only partially 
snccessful, and even at the close of the Anglo-Sason period 
the endowments were somewhat scanty compared with the 
possessions of the cathedral churches and abbeys. Mean- 
■while, the Church income, which was at first centrahzed, 
becomes more and more distributed amongst and firmly 
attached to the bishops' sees, monasteries, and parsonages. 
A settled endowment of the parsonages became the rule in tbe 
ninth century. In Domesday Book an " Ecclesia sine terra " 
is a rarity. From the manner of the foundation there resulted 
an extensive right of patronage over the benefices. The 
Norman Domesday Book, in which the list of them is imper- 
fect, specifies hardly more than 1700 churches, endowed with 
parcels of land of from five to fifty acres, and showing a very 
unequal distribution of the ecclesiastical benefices in the 
9 parts of the kingdom. (3) 

appeur to have been omilted, owing to 
the orieinal object of the boob. Id the 
legislntiou, tke cootinua) iuorenae in 
the number of parUb cbuiolieB ia ruiblo 
!□ tbe distinction of vaclou* clussee. In 
a principal church {hll/od mj/niter} 
breacb of the p«ace is vieiled with a 
pOBiilty of jBS; in ordinurjr churohea of 
no sbilliDga; in still Bmaller of GO 
ahilliogg, aud iu ubapeld of !iU Bhilliugs 



(3) Am to the nature of the oocle- 
siutieol beneQ«e>, Dumeedaf Book 
alone rive* na reliable iafonnalion 
(E\li», luttod. i. pp. 286, 2<ib). Glebei 
oT uiore Uiui 50 acrea (lu one of 83, 
one of 10(1, and aootlior of 120 oorea of 
paatorelaod) areiolitnrf inatancea ; on 
the other hand, a church without laDd 
ia also a nuiCy io the great register 
of Uikd. But ohurcbes without limd 
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These institutions of the Church, as r&gards her propertj' 
as ?eil as her ministers, are firmly bound up with the 
secular state, 

II. ®!it ^ropmy of tfit GCiJurtfi attained an extent which, 
at the close of the Anglo-Saxon period, towers far above the 
importance of the rojal revenues. Intellectual and industrial 
labour alike require property for their maintenance and de- 
velopment ; but intellectual labour has been always compelled 
to associate itself with the existing system of property. In 
the Middle Ages it was obliged to acquire great landed estates 
in order to keep on terms of equality with freehold owners. 
The amonat of Church property, as a whole, long retained 
that relative importance which the intellectual life, centred 
in the Church, might well claim, in comparison with military 
life or industrial pursuits. The separate elements may be 
grouped in the following order : — 

• 1. The landed property of the Church had to maintain itself 
on an equal footing with the fully secured allodial estate, at 
a time when such property was a necessary condition of full 
legal capacity and equality. But it is an old experience that 
recently converted races know no bounds in their liberality 
towards the Church, Following the example of King ^thel- 
bert, who bestowed his palace with its lands upon St. Augustine, 
the Anglo-Saxon kings and magnates also made rich gifts. 
The manifold Anglo-Saxon records lead one to suppose that 
almost every princely personage bestowed some such gift on 
departing this life. A person entering a monastery not un- 
frequently brought his whole fortune with him ; the children 
of distinguished parents brought at least a donation of lands. 
Recovery from severe illness and escape from disasters, as 

(AthlT. viii. 5; On. i. !<iieofi. 1, 2; Ht.li. elusiou tb&t the Snioa parlEhioner* 

79, BM. 6 ; App. iv. 3). Tho mniate- abo parUoiputoil to n cerbiin degree lu 

nuiceof the pariah churoli affliided the thetuBinnseineotuftheChuroli property 

first teaamx tor the participation nf whlcb bod been foriueil from thsir oon- 

the oommuiiity in tbe control of tlie tributimu. The Church of the later 

Church property. The analogy of the Middle Agei, when her preteoBioiu 

paroobial ayateiD of Drjrthcrm oountriea were at Iho highetit, wnuld scarcely 

anil oF tbe later rijchta of the pariah- have rect^izedsucb participation, hid 

loners in EDglaod justify the cou- it nut bL-eo tuuujud uu uncient custom. 
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well aa joyous events, were commemorated by donationa, 
which the clergy, whose co-operation at the making of wills 
was indispensable, commended to the conaeienceB of rich 
Binnera agitated by the fear of death. Even the severe loaaeB 
which the Church experienced through the destructive frenzy 
of the Danish pirates were soon made good by donationa 
firom converted Danish magnates. According to the manner 
of property in those days, to landed estates were attached 
reserved dues, services, and rights of protection over tenants. 
Profitable rights of this description might also bo the im- 
mediate subject of the bounty. Royal donations especially 
iuclade tolls and market dues, forests, harbours, fisheries, 
mines, and rights of paatarage. There are further attached 
to great landed eatatea, the magisterial rights which bad 
become extended by grants, and the whole lordship over the 
soil in its Anglo-Saxon conception. Thus arose the landed 
property of tho Church, almost continually growing and 
increasing, until, in the case of many cathedrals and monas- 
teries, it was efjual to that of the temporal great Thanes; 
and compared with it, the single parcels of land belonging to 
the parish churches bore about the same proportion as the 
small yeomau freeholds of that time bore to the lordships of 
the Tkaini regis, (a) 

2. The payment of Hikes was almost as important for the 
permanent and imiform endowment of the ecclesiastical insti- 
tationa as the possession of landed property. As in tho whole 

(a) The landed property of tho doclorcd thcii wiah to free the eccle- 

Cbnrali ■■ dmlt with bj Komble, it aiiuiticaJ eslaUie within their roulms 

e. 10, To ){iTa an iuBtanco of the fruia " temporal buitbeuB, labours, 

nneqnal dittribution of itinded pro- dntios, and contribulious," but hereby 

perty, it will be suffioient to mention only burthens attached (o land wore 

tfiAt the dtBtriut of Chiloombe (a part meant, and it is eipresaty declared 

of the poWKaelom of the biiboprie of that tlie three conunoQ burthens, "t»- 

WiDObeatvr) is reckoned at lUO hides peditio exercilw, bnrgonim Bomlmetio, 

(Ood- llipl. 012). However, such a. umliun re/eeiio," are not inoloded. 

cimioontnttion nf eslatos, wbieh might Few grants to the Church eau be 

linic leil t" aepHTAle torritoriee wrw jUBt cited without tho reBervatlon of these 

a> little pnnaible with ecoloaiaoticnl oommoo burthens, which later juris- 

MtotcB sa nitli temporal magnatea, pmdents have alylod tlie " fn'noda 

(ium wboM) grants tbej principally neceariEtu" (Falgrave, i. 150, 157, 1(10, 

MUST. It is true that King Wilhred 161). 
«f Kent and .Sthtlbald of Heroin 
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of Chriatendom, so in England as early as the end of the 
eighth century, the united esertionB of the clergy led to a 
recognition of the right to tithes by the National Assembliea 
of Mercia and Northumberland. A decided legal recognition 
was first made in ^thelstan's " Constitutio de Deciinis," since 
■which time the temporal power agreed likewise to these taxes 
being raised by the royal gerefas. One third part of the tithes 
■was to be expended on repairing the church, a second for the 
ministers of God, the remaining part for God's poor and for 
needy laboorers (Athird, viii. 6). Nearly every subsequent 
reign confirmed afresh the legal liability to tithes with the 
assent of the Witan. The Church accordingly gained a right 
of direct taxation much earlier than the temporal State, (b) 

3. Besides the tithes there ■were periodical contributions of 
minor importance, as bnrial-fier^vice fees, candle-dues, and 
plough-alms, contributions which, at first depending on liber- 
ality, became local customs, and were at last recognized 
in the decrees of the National Assembly. To such belongs 
also a Church rate (fine sceat), which was to be paid on St. 
Martin's day by every free household, and regulated in a 
certain proportion to the produce of household and farm ; but 
a general carrying out of this measure, in spite of legal recog- 
nition, was not achieved, and in Norman times it is only 
met with as a customary tribute paid by certain individual 
estates. As occasional sources of income may be mentioned 
the numerous gifts made by believers, consisting of movable 
goods, such as crosses, rings and jewels, provisions, etc. ; 



(b) Tbo Chnroh Uthes nre Srat mea- 
tionod in tbe written law in a ejnodal 
decree of tlie yeur 786 (Selilen. o. 8. 
■eo. 2),wbicli proves tlieir conflnmitiDu 
b; llie tempoiul ponct br decieca of 
tbe kingt of Heroia and Kortlinmbor- 
land in their Nationnl AKeemblies. 
liinbilit; to tithes ia next reongnized 
in the lav of King Eadwaid Aiid 
OutbriTm abont the yeni 900 (K. et. t). 
c. 6), brioflv uionlioned in AtliUt. iii. 
1, but at full length in an ordinance 
respecting tithes (Atblst. i. eeca. 1-.^) 
«ilU two rather different teita. The 
oidiuance apceka only of tbe 



tanre "of tho biBbopa,BDd is addtemed 
to tbe gcr£fii» as an nSoial notice. 
Later recognitions are to be fnnnd in 
Edw. i. 2 ; Edg. ii 1, 2, 3 ; iv. 1, tees. 
3, 4 ; Atblr. t. 11 : vi. IT ; tiL I, mxm. 
2. 4, 7 ; Tiii. 6-9, 14, 15 ; Cn. i. 8, 11 ; 
Edw. Couf. 7. 8. That a Ibtnl of tti» 
tithes is to be expended ou lepairiuR 
the church ia ropealed by Atblr. vii, 
6 ; but tlie Snea oayable to tbe Ghunh 
shall alio be used for the some purpose 
(Athlr. T. 57), that the bishop espccialljr 
(Edm. i, 5), aud every one gonentlf. 
should contribute to tlie repuii of ^ 
oburoli, by Cq. ii. 65. 
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whiob, in the wills of the Anglo-Sason magnates, are extended 
to presents of whole herds of horses, osen, sheep, and pigs — 
^' pro siilute aiiimee." (c) 

III. ®l)t ^olitital position of tflc (ffittlEsiciatiral ifttinc'stire 
shows a more complete and closer union between the Church 
and the laity than in most countries of the continent. Whilst 
Christianity in other countries took its rise in the poorer 
clasBea of the population, in England the conversion began its 
work with the kings, their households and followers, their 
Witan and Comites, and spread downwards from them into 
the commnnal and family life of the people. It was natural, 
therefore, that the result should he a close connection with 
family, community, and goTcrnment. The clergy belonged to 
the nation's "family-hfe," for, from the very lirst, they were 
taken from all classes of society, from the king's son down to 
the bond-theow. Monastic life, with its strict observance of 
the rules of the order, certainly demanded the sacrifice of 
fiamily ties; but, on the other hand, the secular clergy were, 
and continued to be, to a great extent, in the married state. 
The injudicious zeal of Dunstan, indeed, endeavoured to 
bend even the secular clergy under the rules of the order. 
In a time of great abuses and a threatened ahenation of the 
Church, the clergy should belong exclusively to the spiritual 
profession. The force of custom was, however, so strong in 



Ic) Anwn^ the snmll periodical cfrti- 
trilnilions. the Oirio-Breat haa been the 
■abject of A prolix disouialoD, whiah 
IB o<ninect«d with tbe disputed posi- 
Uoii of the " Chnroh-rBte " of to-day. 
lia DBtuTe bne been nowhere exactly 
deaoribed, jet thuce are ruany reasons 
for bolirring th&t it was intendeil to 
bo a gin of tlie flnt-Eniita of tlie field 
«A«r the model of the Moaaio law. 
TbB mention of il in the statutes ia 
exooedini^ly froquent (Inu, 4, 0; Edg. 
iL a, 3; i». I; AlhL vi, 18; vii. i: 
TuJ. 11; On. i. 10: ii. II). The col- 
lection at it WM eepecially inculcivled 
upon the gciifai (Athlat. i. 4), under 
UirMt of excommunication (Gdm. i, 2). 
It can tfaerefora tiardly be deniiMl that 
the legialktion iutcuded to recognize a 



S*!Dera1 Church ontributiiin, but that 
Its levying found an abBtinntu resia- 
tanoe in the opposition tbe yeomen 
especially showed towards il, and wiu 
aooonlingly, in spite of ail ordinanoeg, 
nnlr partially carried out. Kembla 
(il.'ieo. auppl. D.) eiHlenvoura to main- 
tain a thorou(!;hly fictjlioaa riew. A 
gooddiacuisiouot tbequeriionis foond 
iDSabmiil(Gio8Barium,545-54T]. From 
the suDcesB that attended thvir imposi- 
tion, the innumerable abeolntion moneys 
forFDatsand pcnitenoes may beiooludud 
in the periodical Church tributes. Prom 
the multiplication nf those means ot 
giai^ the penitentiary books of thin 
period give an estnujrilinary piotare of 
the abuse of an idea originally propel 
and moral. 
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the national Cliurch that a eeore or two of yeara later the 
eccleeiaBtical rer/lme was not materially changed, and celibacy 
did not become an established rule of the Anglo-Saxon 
Church. The clergy belong to the civil community through 
the liability of their corporate estates to the payment of 
common burdens. With unimportant exceptions, the deeds 
of grant even to the most favoured monasteries declare their 
ever- re cur ring " trinoda neceseitus "—the perj>etual liability to 
" Brycgbote, Eurhbote, and Fyrd " — to which are joined many 
other services reserved to the King ; whilst on the other 
hand the Church participated in all rights and privileges of 
landed property. Hence was preserved a feeling of common 
interests and rights bound up in a close bond of union. The 
Canons show that on the part of the Church there was no 
attempt to obtain fundamental immunities in this respect, 
even though a monastery here aud there endeavoured in its 
deeds of grant to acquire some special benefit. As an 
established principle, the clergy remained subject to the 
secular authority, viz. the royal military, legal, police, and 
finance control; subject, however, to the following general 
rules : — 

1. The obligation of the clergy to military service was not 
abolished by any Anglo-Saion statute, although no compulsion 
was used towards the higher ordinex. The latitude of ad- 
miniatrative arrangement of the militia in the County and 
Hundred Assemblies readily allowed of substitution ; the 
interests of neighbours, however, took care that the eecle- 
eiastical estates furnished contingents for the national defence 
as nearly as possible pro rata, and that the favour shown to 
the Church should at all events not increase their own obliga- 
tions. (1) 

(1) Inanninity from military ecrnco porKon of BooteHiiwtieal property u 

iT[u never directly stated (I'tilgmTe, i. eiprenly laentioneil. and sometintea 

l.'i6, 157). Wo fiad in timoa of daagpr even the ouBtniDiiry DUDiber of the 

the higher clerics frequently amongst truops, as id n large grant to a tnMl- 

tho wurriors and amongst tho alain ; asteiy, " expeiliiiooem cam duodeeim 

yet a personal saaitnoDB of tlie citrgy vatallit rf eum lantit leuIU azcriKaaf " 

u never apnken of. An obUgation to (Id 821 ; Cod. Dipl. 272). To look 

foniiah soldiers according to the pro- tn this was the duty of the Shir-ger£f». 
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Z The judicial duties of the clergy were as foIlowB ; in a 
dispute with the laity they must eeek justice in the Iltindred 
and Shir-gemote, to the criminal jurisdiction of which they 
■were subjected, equally with the layman. Clergy appear 
amongst the judging Witan (Alfr. 38, sec. 2). They appear 
especially active in the administration of oaths, and in con- 
ducting the ordeals (Edw. Conf. c. 9). Clerics perform the 
functions of notaries in cases of contract, grants, and wills, 
** quoniam tubeUioituiii vsus in reifiw Antjlife non liahetur " 
(Mattb. Paris, Hist. Hen. iii.), and appear also as taking 
depositions (Edm. iii. 5 ; Athlst. ii. 10) ; under their super- 
intendence marriages arc contracted (App. vi. 8). They are 
consulted as arbiters and councillors in actions at law. They 
are employed everywhere as clerks of the court. Even tho 
office of Shir-gerefa was, in certain cases, filled by clerics, 
and if the ecclesiastical canous in general forbid their exercise 
of that office, it is only a proof that such an occupation 
waH legally permissible. A privilege is accorded the clerics 
only in the case of taking of oaths, in which the apphcation 
of the ordinary principles would have led to hardships ; but 
here at the same time the special credibility of a seiTant 
of God was taken into consideration. This purgation by 
oath was regulated and facihtated by the passing of special 
laws (Athh-. viii, 15). Of more importance than such moderate 
favours, appears the peculiar legal jurisdiction, which was 
formed in the interests of the Church, in cnusis cccU'siaslicig, 
and for clerical dehnquencies. This was without detriment 
to the secular legal jurisdiction, and only applied to the new 
relations wbiflb arose from tbo ecclesiastical ordinances, 
and which could not be considered as suitable objects for the 
jndgment of the national courts in the foi-m they then bad 
(Edw. et G. 12 ; Cn. ii. 48, 53). Beyond this an exemption 
of tbe ecclesiastics from tho secular judicial jiu^sdiction was 
never established during the Anglo-Sason period. (2) 

(^ Ai regnrdB jtuisdiction, Kemlilo 
(U. S78} rlghtl; remarkB Ibat Utti 
nnmeroiiB precautioDaij meaiuree con- 
tkUMd io ttie ttatutei u to tlie Laanncr 
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3. The principle by which they were subjected to tlie secular 
criminal juriadiction brought the ecclesiastics aleo under the 
police juriadictiou of the Crown. The duty of maintaimng 
the peace was extended naturally and particularly to cleriee. 
On their landed estates they were responsible for their tenants, 
servants, and dependants, with all the strict obligations that 
later legislation imposed for the maintenance of the peace* 
From the system of special peace proclamations, there resulted 
a further co-operation of the ecclesiastical and secular 
authorities to secure the peace of ecclesiastical persons, 
possessions, and seasons, but this was founded upon the 
"King's peace" (WUl. i. 20). (3) 

This imiversal intenveaving of the clergy with the secular 
community led further to their employment in the offices 
of the middle and higher grades of the administration. In 
the County Assembly the Bishop, Ealdorman, and SherifiE 
preside together, but with this proviso, that matters of a 
purely ecclesiastical character are generally determined 
separately. Under these circumstances the Bishop could also 
take cognizance of purely secular matters, such as the 
control over weights ajid measures, the rules of inheritance, 
and other affairs, which appear in later times in England 
as remarkable extensions of the ecclesiastical jurisdiotiou. 

Atlilr. 18, 19; Alhlr. viii. 19-24-, 27; 
Cd. i. MO. 5 : ii. «M. 41 ; Hen. i. 
6i. BOO. S; 5, BBC. 1 etKq. ; 57, eec S). 
Their eudoavoara to gain immanit; 
ftxim the Beoular jurtidiction can bs 
peraeived, howoTsr, in tlie following 
pointa. In dispulei of the clerics 
among oco another, the Cliurob in 
cnrt? timEi iiiBistod that the pnrtiea 
should lefec tlie mntter excluairoly to 
tho eccleBinatical sapeiior (CanoD, Kdg. 
7). The (irieat found guilij' of murder 
was depiived by the eccleniastical 
anthorilies of his priestly uonwcntCion, 
nod handed dvo( as a Inyman to the 
criminut inriidietion (AUr. 21 ; Athlr. 
viii. 2G: Cn. ii. 41). Clerics were eub- 
J(«t, in additioD'lo tlio fines or penalties 
rif the secular anthorities, to a special 
Oliurch penally (Edw. ct O. 3 : Alhlr. 
viii. 27 ; Ca. ii. 5, sec. 3). In the c«»o 



of eapilnl offences they were to lie 
conGned in prisoa, until the sentence 
of tlie liisbop had been passed (Edw. 
et G. 4, sec 2; Gn. ii. 43). But n 
reconiized licclcsiastioal court is not 
fuutid until tbc Norman period (Legos 
Will. 1. sec. 4 : Hen. i. 57, aoc. 9).. 

(3) In the province of maintenanoe 
of the peace, tlie eipreea duty was im- 
posed on the Bishops of reatoring order, 
and, in conjuuction n'ith the secular 
judges, of preventing viTong ("Insti- 
tutes of Ecclea. Polity, Thorpe, ii. 312). 
The Bishops enjoy a speciA right of 
asylum in auology to that of tlAEaldor- 
man. In additino to the\£iii^ 
peace the Cbujch-peace is espHfaUj 
mentioned as God's command 0*"'*~ 

T. 10, 21;Ti.l3.26); and 

above llio Kinfr's peaco (Co. ii. ijj 
1: App, iv. l.ai). 
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Ab the support of the ecclesiastical authorities is a duty of 
the Shir-gerefa (Athlst. i. pr. sec. 4 ; Edg. i. 3 ; Athlr. viii. 8, 
32 ; Cn. i. 8), so also it is made the Bishop's duty to Buperin- 
tend and support the Shir-gerefas. The punishments for dis- 
obedience inflicted upon the gerefa who neglects his oflicial 
duties, or delivers an unjust sentence, are to be enforced by 
tbe Bishop (Athlst. i. 26; Edg. iii. sec, 3). It is not clear 
whether, and if so how far, these divided official functions, 
■which mutually acted and reacted on each other, extended 
downwards into tbe Hun<lred8. But upwards they meet in 
the general National Assembly, in the appearance of the 
Bishops and greater abbots in the Witenagemote among the 
King's Thanes, of whom they always take precedence. 

The bringing of the clerics under the duties of the com- 
munity led immediately to ranking the clergy according to 
the class relations of those times. As in tbe Anglo-Saxon 
thaneship pubhc duty and office combine with possession of 
property to form a class privilege, so do they also among 
the higher ranks of the clergy. In the civil State, property 
leads to office ; in the ecclesiastical, office leads to property, 
and places the Bishops and greater abbots upon an equality 
with the great Thanes, and the beneficed clergy with the 
-ordinary Thanes of tbe county. Tbe equalization of the 
Bishops with the Ealdormen — that is, with the highest digni- 
taries of the civil State — was brought about with complete- 
ness, and knew no exceptions. This was done in the 
matter of the "SVeregoIt (App. vii. 2. sec. 3 ; Hen. i. 68, sec. 
6) ; of the compensation for murder (Edw. Conf. 12, sec. 5) ; 
«f the Bishop's Borg and Mundfyrd (Alfr. 3 ; Cn. ii. 58 ; 
App. iv. 11); of the Burhbryce (Ine, 45; Alfr. 48); of the 
gage of battle (Alfr. 15; App. iv- 12); the Bishop's right of 
asylum (Athlst. v. 4 ; App. iv. 5) ; and the punishment for dis- 
obedience (Hen. 35, sec. 1 ; 87, sec. 5). In the same manner 
the position of the priest as " Mass-thane " was in word and 
deed established by law. He is worthy of the rights and tbe 
Weregclt of a Thane (ithh:. v. 9 ; vi. 5 ; viii. 28; Cn. i. 6, 
Ltaec. 2). Tbe 'Weregelt was fixed among the northmen alike 
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for the Mas8-tliaue and the secular Tliane at 2000 thrymsas 
(App. vii, 2. Gee. 5), Eind in proportion to it was the higher 
value of the priest's oath (Wihtr. 16, 17, 18; App. vii. 2). 
The amount of the Weregelt, however, was a matter of 
dispute (Dialogus Ecgb. 12; Thorpe ii. 92), the later opinion 
being that it was decided by birth-rank (Hen. i. 68, sec. S). 
The lower orders of clergy had in the scheme of penalties 
the ordinary position of the liber homo or ceorl. 

The National Assembly, finally, forms the central point in 
which the civil State becomes bound up with the ecclesiastical. 
Under the personal direction of the King, affaii'S of ecclesias- 
tical polity were here in the first place discussed mostly by 
the Prelates osclusively ; but all the secular decrees of the 
so-called Legislature of this time were framed by Thanes and 
Prelates in common. The profession of the Church forms 
herein a counterpoise to the preponderating influence of 
propeHy. In the decrees of the National Assembly this co- 
operation of the clergy is as perceptible in its leaning towards 
the side of humanity, as the governing power of the kingship 
is seen in its defence of the liberty of the subject. This- 
periodical personal meeting of the King with Prelates and 
Thanes kept alive the idea of a final unity of civil and 
ecclesiastical authority in human affairs. The two powers 
strove, by harmonious co-opcratiou, to reaUze the higher 
calling of the State. The ever-renewed and ever-enlarged 
protection which the royal power bestowed to the Church was 
requited by the clergy by repeated admonitions to respect 
and obcilionee to the sacred and inviolable person of the 
King, " the hallowed lieutenant of Christ," as be is called 
in a Saxon homily, the " Clirintiis Domhii," as an eccle- 
siastical assembly at Cealchyth, in 785, styles him. In 
conformity with this the secular laws regard the King as 
Christ's representative, " Cristes gespeha " (Athlr. viii. 2, 42), 
as the " ricarius Sum7ui Rerjis " (Edw. Conf. 17). Even Ine 
of Wesses calls himself "mid Codes gife West Seaxena 
Cyning" (Ine pr.). On the other hand, kings, whose aim 
was the civilization of their people, the introduction of science 
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and art, the peace of the realm, and improTemente in the 
admiiuBtration, were obliged to foster the Church and obey 
her judgment and her counsel, as was done by Alfred and 
Charlemagne.* 

The Anglo-Saxon Church was certainly not a perfect ex- 
pression of the doctrines of the Holy Scripture, but a form 
of Christianity, with a strong admixture of superstition and 
formalism. Of course the worship of saints and relics, Bub- 
mission and Uberality towards the clergy, due observance of 
imposed penances and fasts, were ber chief doctrines, and for 
these ignorance, superstition, and an evil conscience afforded 
more scope than for any other doctrine. But the Church 
existed, and existed as a gi'eat moral power, in a period in 
which physical strength and possession of property were 
almost the only recognized forces. She contained within her 
that kind of Christianity of which the times were capable ; 
just as the secular State embodied that idea of hberty which 
the times could understand. This Christianity, beyond all 
dispute, had blended together the Saxons, Angles, and Jutes 
of the sixth century, and welded them into one peace-loving 
and law-abiding people, had humanized their manners, en- 
couraged habits of industry, stamped upon all the institutions 
of the community a milder and kindlier character, had elevated 
the intellect, and produced in men like Bsda and Alcuin 



* The number of the olcrgj, ospe- 
ciall V or ths interior orders, uud of the 
moult) wna vet; great. The peacofut 
incLiDiitiaiis of the Angb-t^xon po|>u- 
Ution, nflcr thcT had be<!ome firmly 
settled, and hod devoted theouelvcB tt> 
the indoHrions cultiTstiou of the soU, 
the duapiieumnce of the adventureus 

Spirit at eateriiriae. adiI of the proipect 
r boolj, tbe inareaaini^ ioflDenae and 
rich poMBMiooB of the Church, at- 
tncU>d tlie loner oloesca ia almost in- 
ntdibl«yelwell-aDtbentiDated numbers 
to ber MUYicc. The Venerablo Binda 
U kllows thkt by tho immoderutB 



wardiai; his brave varriors aocording 
to their meiitB. With regard to the 
poailion of the olergy (of. bebw. Cap. 
Vl.), tlie amount of tho Worogelt was, 
Bl^coTding to the law of tbe noriheruera, 
flxed oX|iressl; at two thonsand tbrym- 
saa, the same ai tbnt of the oivil 
Tluine (App. -vii. 2, sac. 5), that of 
tho Bishop and Archhiahop at eight 
thousand and fifteen tbouaand thrymaaa 
(App. vii. 2, sei^. 2. 3), As regarda 
the marriaga of clergr, vre find oven 
that of Bishop Wilfrid (Kemhte, ii, 
383). As against tho danger of tha 
abuae and the aliEOiiCion of the Church, 
the pinturo given hj Kemhle (ii S25) 
will apply also to this period. 



geniuBes of the first order, bucIi as can only arise from similar 
surroundings. 

When, then, for two long epocba the kingdom waa inundated 
by liordes of northern pirates, when the newly consoUdated 
kingdom, labouring under unspeakable distress and disorder, 
seemed Hkely to euecumb once more to the fate attending the 
migration of nations, then for a second time the Church 
accomplished a great work of conversion, which, effecting a 
marvellous change, brought the barbarian hordes of piratea 
into peaceable relations with the land and the people, and 
effected, with surprising rapidity, the blending of the two 
nations into one. 

This position of the Church and her popular internal organi- 
zation determined likewise the relation of the Anglo-Saxon 
Church to the papal chair. The national exclusiveness which 
is shown in the retention of the mother tongue in the Liturgy 
and the Prayers, prevented the Pope from obtaining any 
considerable influence. The zealous endeavours of Wilfrid 
brought about, indeed, a conformity iu some important doc- 
trines, but no enduring influence of the Curia upon the English 
Church government. It was only in the times of Arch- 
bishops Dunstan and Odo that a Eomanizing tendency sprang 
up, in the face of the resistance of the majority of the clergy, 
a tendency that conceded to the head of the Boman Church 
a supreme authority, and in certain cases put it into actual 
practice. This tendency was, in the last centmry of this 
period, the prevailing one ; but more in aims than in results. 
When the great number of Anglo-Saxon statutes is considered, 
the close of the period can point to only a very small influence 
exercised by the Papal Decretals. The Anglo-Saxon eccle- 
siastical law remained a national one in a fuller measure 
than in any other country of Europe. 

NotbtoChapterV.— p^C rclatiaii wliich had boen sproad from the aoith 

to tl|t pwnl (l)air linil been forii long by the Sootoh miaaionaries, did not 

time but little more than one of piotj-, raoogniio tho Hupramaey of tbeBishop 

combined with a reepoctrul remeiu- of Homo, and the binding power at 

brance of tbo missioiiaty lalmiira of ™tmpilfl,whichLEnliine badconvoked: 

Qregorj the Great and St. Augustine. and she bad also other notions as to 

The British Cbiirch.ontbeotherbund, the time of the Easter Fcalival, tbo 
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etc The nork and inQueuce of tbia 
Ohureli withm tlie Heptarab; vore 

Suite as BigDificant ua tboae of the 
onun Cburoh. It was only at tha 
end of the eighth ccnlury that WilfriO, 
with all the gpiril and energy at his 
character, firat represented the Roman 
primate in the Anglo-Saxon Cliurob, 
utid in aotne matters, such us iu the 
oelebmtiOD of the E^ter Festival, 
gained a notable vtctorv. The Anglo- 
tjazon Church baa to thank thu reatloss 
Btnsgles of thii man, carried on often 
by objectionable means, for its adhe«ioa 
to the religions aystem of Enrope, with 
all its weighty cciosequences. As early 
as the ninth ccntmy a continental 
writer calls the Eogliah "inoziins 
/amiliarri apoitoliae irdit," and the 
Anglo^xouH beciune the most nctivo 
and laccvnfTU of Roman missioiiariea. 
Bnt ttua relation ever remained merely 
ka authority at a cooaiderable diatanco, 
and nne which contented itself with ' 
the fonctiona of arbiter on special oc- 
easiona, when the opinion of the Apos- 
tolic cbair was sought in coneequence 
of tntemal diiMnstous. The beiit 

E roofs of this on.- the bimeiita which 
"om time to time the clerical professiou 
«mits. that uo Church naa in a, woreo 
atale of bondage than tho English 
(eide Kemble, ii. :j24). 

A new epoch aonimcnccs with the 
invadous of the Danes. Once agitiu 
the irreconcilalile batted of the vagrant 
warriors directed Itself asHinat the 
pMccable settlements of the Anglo- 
Basons, and with especial fory against 
the rich seata of the "lazy" monks, who 
ware held in contempt by the warriora. 
Bnt na the most oril duja hove pro- 
dao(»d tbo best Cbriatians, tho Churrh 
nued itself triumphant from niiuttcr- 
ablo niin to the work of oonverliug tlio 
Daius, who, after they bad accepted 



Cbrietianity, eoler»d into relations of 
loyalty and fellowahip with the Anglo- 
Saxon population. With their con- 
version not only did the selSah,rai(lilcsa 
spirit of the old worshippers of Odin 
appear to bu overoome, but from the 
midst of tho Danes tbemaelvea went 
forth the must zealoUB prlcats and the 
highest prelates of the Anglo-Saxon 
Cliurcb. In this period it is Dunstan 
who, with bis well-known atriviogu 
after the elevation of apirilnal [lower, 
ropreaenla subjection to the papal see. 
With the Danish element a new spirit 
was also brought into ecclesiastical 
controversies, and with chamcteriatio 
ouer^ the descendants of the old 
Vikings throw themselves into the dis- 
putes coutHinttng the new faith. The 
spirit of KCi^ticism iu the progrosaire 
portion of tbo Chunih is an eipresaion 
of the deep dissension in the national 
spirit, wbicli bad ita origin in the in- 
vasion of the Danes, and in the grovriog 
contrast betn'eea poverty and wealth. 
It ia certainly bj no mere chanoo that, 
two centuries alter Wilfrid, not only a 
portion ot tho clergy, but the aeoulor 
luoguates also, strove eagerly for the 
unity and power of the Cbnroh under 
tbo papal primate, for the oelibncy of 
the clergy, and for the deliveranco of 
the miniators of the Church &am the 
botida of secularism, and that tlieso 
aims for many years showed a party 
tendency. Tlie wretched condition of 
things which showed itaeIC shortly after* 
wards under .S^tbebed II. proves to the 
nnbinased judgment that in Churob 
as well as in SUito,licent]ousneaa, rude- 
ness, and aenauality called aload for 
energetic interforenco. Tbo bierar- 
ehical tendency in Ibia period advanced 
a step further. But the formal ud- 
hurence to tho Curial system was flnt 
brought about by the Norman coniiueat. 
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CHAPTER \l. 
^fie ^nglo'^axon Class^rtlattons, anb t^c Xniional 

The mutual relationship between property and tbe perform- 
ance of duties to the State, which lias ita origin in the duties 
ed, forms the first basis of the English class- 
relations. The military, legal, and police systems, and even 
the Church, are so dependent upon the performance of duties 
attached to property, that, so far aa regards the immediate 
claims of the community, the landless man is as good as 
I non-existent ; and the small one-hide property is only capahfe 

Eof satisfying those claims in an incomplete and scanty manner. 
With the development of private property, tlie number of 
Bubjects capable of performance of duty to the State decreases ; 
the majority of the free-born subjects appear only capable of 
performing such duty in the service of the jiropertied claBses, 
and in this sense lose their position of national independence. 
The wliole nature of landed property contains a progressive 
tendency towards dependence, which continually strives after 
a legal recognition. I proceed to show how in the Anglo- 
Sason period tbe power given by possession and the legal 
title, arising by the performance of State services, operate 
in the formation of classes, 
1. Tbe dependence of the landless classes upon property is 
recognized by King and National Assembly ; the kind of 
family relations which have hitherto subsisted become State 
jelations. Attachment and fealty to the lord is seen to be 
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a duty that can be enforced. To defend the lord becomes a 
recognized right and the duty of the vassal ; treason on bis 
part against his lord becomes, like treason against the King, 
an inexpiable offence. The oath of allegiance taken to the 
lord is worded like that taken to the King: — " Sicut homo 
debet esscjldelis domino sua, sine omni conbvvcrsta ct sdditione, 
in manifcstn, in oraiUo, in nnmndo qiiod aiiMhtt, noleruhi quod 
fioUt." Personal service is considered a lasting necessity. 
"When a man has been slain, bis lord receives the penalty as 
A legal compensation, as the King does where independent 
persona have been killed. The man stands under the special 
" peace " of his lord. And any person, too, who has a claim 
against the man, must appeal in the first place to the lord, 
and afterwards to the King's court. For this the lord must 
admonish his man to fulfil his legal obhgatious towards third 
parties as well as towards the State, though how far this re- 
eponsibility for, and quasi -representation of, the man went, in 
respect of reparation for wrong committed, and of penalties, 
cannot be quite clearly ascertained from the passages in the 
statutes. These principles are primarily mentioned as ap- 
plicable only to the personal followers, but it appears to be 
understood that they were equally applicable to settlers upon 
the soil, " cosactfu," " ;jcburen," and tenants upon mesne-land 
(amongst whom there might he even slaves). The power of 
arrest residing with the lord, was certainly extended over all 
dwellers upon the soil of the landlord, whether they were 
personal servants, tenants, or their belongings.* 

2. The higher duties in the military and legal systems 
led to the legal recognition of a higher class, to the notion 
of Thaneahip, the Anglo-Saxon gentry, and to further grada- 
tions. Even before the time of Alfred, the retinue which 
the King and the magnates employed in the service of war, 

* As to tbe TCGQgujtiKD n( a li^snl 
conditinu nf depemlenco of tbe gercins 
I, oud ttoM who were settled 



inmn granted Isnd, compare ospecially 
H. Mkiirer, "Krit. Zeitftohrift,' ii. pp. 
3tll'360, The purely p«rsaiuil ouIliB 
*t Uia SiiSOQ period (for the Formula 



of which BBO Schmiil, App. p. JOS) 
bavi.' iuoorroctl; beeu brought into ood- 
uectioD with the Inter feadal ■jBtem. 
TbiMe relatlODB of depeiideiicu are itill 
regarded ae peraonal, aud m&y bo com- 
pirpd with the modtni re(>ulatioui ' 
muulal GervHutB. 
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and appointed to the royal military offices, are diBtinguiBLed 
in the ranis of tho Ceorls, as a more honoured class. Whether 
tho Thane was a landed proprietor, or only a grantee of folk- 
land, or land held of a superior, or whether he olitained his 
Buhsiatence only in the royal household, mihtary houour and 
the espensivo servico of the heavy-armed soldier caused the 
whole class of Thanes to stand liigher in the social scale than 
the possessors of one hide, and the landless man. The higher 
character of the services performed appears now as a BuEdcient 
reason for the higher legal status of the man in the scale of 
punishment, in giving credible evidence, and in participation 
in legal proceedings. The immediate standard for estimating 
a man's worth is the weregeld, which has been fixed in a pro- 
portion of two hundred shillings to twelve hundi'cd ; that is, 
it places the Thane six times as high as the ordinary free 
man. Among the North Angles the scale is as 26G thrymsas 
(= 200 shillings) to 2000 thrymsas. The last-named sum 
is doubled forthegerefa, and doubled again for tUeEaldorman 
or the Bishop. 

But since under Alfred and hia successors every estate of 
five hides is reckoned in the militia system as one heavy- 
armed man, the rank of a Thane becomes the right (as such) 
of the possessor &f five hides ; and the dignity of Thane 
is an accumulation of rank and possession, service and office, 
like the later title of the B'lroiics. Where two degrees of 
the higher rank occur, as a twelve hundred man (thane) 
and six hundred man (gesithcundman), the former may 
denote the man bound to military service with an estate of 
five hides, the latter the warrior without such free posses- 
Bions. The fine or compensation which the Iving, or the lord 
of a murdered man receives, is graduated in a similar manner 
{thirty, eighty, or an liundi-ed and twenty shillings). In the 
eame manner was calculated the protection of the house-right 
where the peace of the township has been infringed (five, 
fifteen, or thirty Bhillings, and in the case of a bishop sixty, 
and archbishop ninety shillings). Analogous again are the 
fines for violating chastity and tho vnnitlhiui of widows. 
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As the whole legal Gystem of this period primarDy resta npon 
the legal protection which is afforded by fines, the higher 
rate of compensation being invariably a recognition of a higher 
class privilege. Where landed property has become a con- 
dition precedent to performance of service to the State, a 
larger property becomes a title to a higher position in the 
commnnity. And where a higher standard for the normal 
performance has been fixed, the smaller freebom man, on 
the other hand, no longer appears as a "full man." The 
majority of the freebom sink down to incomplete subjects in 
respect of the community — to a lower class. The primitive 
origin of this maxim in the practice of the national courts 
proves that we are here concerned with legal conceptions." 

3. From the co-operation of both these conditions the 
uotioD of territorial lordships is developed. The master and 
landlord was in posaession of the actual power to dismiss his 
geaith, and deprive his tenants of the land they held from 
him. Prom this position of authority follows dc facto the 
right of the lord to decide disputes among his gcsith and 
tenants. An appeal to the King's court against the will of 
the lord, would have immediately jeopardized the economic 
position of the " man." But the claims of third parties 
also were first to be brought before the lord ; in fact, they 
were generally settled through his mediation. That portion 
of the fine (wlte) which is paid by independent persons 



•" The gTurlations of c]a8se» accord- 
ing to the wcn'geld. the application of 
■tmUar eradutioDi to the whole BjBtuiu 
of penaltica anil to the valuu of the 
oorTOboratiDgouthiiscoiuuioD to Anglo- 
Saxon law aud to the national Inwe on 
the oontinent. But tlio wide uid early 
inoquiklitjF in pro[tert)' is eeen among 
tbc Anglo-Saxons in the groat distance 
bvtwoen the classes (two bmidreil to 
twelto hundred shillingg. for inBlanco) : 
whiUt en tijc continent the coutrasts 
mt* DMportionutely le»s. The normal 
■tuiaiud of two hunJred shillings for 
the ceorl (sa equifalea t to the tw/hynde 
BUQ) is fonnd at first in Alfrul, i. IS, 
■ers. ]. 2, Sa. ^9, 40, nnd Inter as a 
tolerably uniform standard. Tliere had 



been mnch dispute as to the position of 
tho " ayxhyndo mau," who in Wesscx 
oci^upics a midiUo place between the 
" twuUhyndeinaa " and the " oeori," and 
appears also luter to be identical with 
tlie " gesithcundmnn." Appnrently tliis 
intermediate grade did not maintain 
itself long. (Sea Schmld, GIobs. v. 
Oeelth and Tliegu : Uaurer, Erit. Zeit- 
schrifl, ii. IK), 62, 396, 510; Lappcn- 
berg, i. S61>-573.) In oonclasion I may 
generally refer to the well-known 
maxims of tbo German popular laws, 
and to tlie digust of tliem in Lappen- 
barg, i. p. HOI el ten. : Scbmid. GloBsa- 
rium: and K. Maurer, Uebur das 
Wesen dca attesten deutsclien Adela, 
(Municli, 184G), pp. 123-193. 
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to the royal sheriff, falls in this case to the lord, as an 
analogous recognition of his rights aa a mediator. When 
thereupon the extended responsibility of the lord for all the 
settlers on his soil became added, poUce duties brought with 
them corresponding police rights, and responsibility for his 
"man " (for which again the lord himself was allowed to de- 
mand secui'ity) led to a right of arrest and other preventive 
measures. Through the recognition of the State, there arose 
out of a domestic "imperium" a "Junsdictio," which was 
the real and effectual court of law for the dependants. As 
the power of these magnates increased, further royal privileges 
passed gradually to the territorial lordships ; and from the 
time of Cnut even an inferior criminal jurisdiction. "Where 
within such close lordships free allodial peasants were still 
found scattered as settlers, there was at last practically no 
other way of subjecting them also to the lord's court, than by 
royal grant. (Cod, Dipl. No. 902.) Now when we consider 
that the greatest landlords possessed, in the person of tbeii 
armed followers, effectual means for the maintenance of the 
peace in their immediate neighboiirliood, and that their 
powers as landlords and masters and their legal and police 
jurisdiction became more interwoven in each succeeding gene- 
ration, there were present here the germs of a system of small 
states, analogous to those on the continent. The great lord- 
ships with their numerous magistrates now ranked alongside 
the Hundreds. Nominally, indeed, the county jurisdiction 
includes in itself all these lordships, but in the face of n 
compact " s(ii-ii r.t som" the interference of the Shir-gerdfa 
was now merely an exception, and a royal reservation.*** 
Through the effect of this legislation the classes which have 



••• Ab to the iraportonoB of the 
ADelo-S&xon land lord ism, tee the eHsay 
«r Ziipfl, " Alterthlinier des deutsclien 
Belches nod Kcchtu," vol, i. No. v. 
pp. 170-311, in which, howovcr, tho 
analogies drawn with Ihu stalo of 
aSiuis ou the continent are to be uenl 
with raution. (See fLirtlitr the well- 
^TOuniled tii'atise of K. Mnurer, ii. 
pp. 41K5G ; Lappanbcrg, L 572 ; Bclmiid, 



Glosa, T. HMH,) The blending of those 
Monotnio and legal conditioQs vea Mt 
unavoidable that eveu thi! powerliil 
pernonal iuHuonco of Cnnt could not 
change BDjthiug therein, and it S» 
Bin<'e Cdul'k time that the royft) 
rights of sovereignty appear incra 
rcBOtvuUooa in reference to the loid;. 
ahtpB, (Cn. i. cap. 12.) 
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been formed I>y the varying scale of property appear now alao 
in a legal gradation of ranks, which afford numerous parallels 
to the class-formations of the continent.**** 

In the first class are the great Thanes, i.e. the owners 
of great lordships, and with armed followers. "We gather 
from the records, as also from the nature of the case, that 
their number was small, and may be compared with that of 
the later " baroncs majores." They ai'e, as a rule, distinguish- 
able by the eserciae of a separate jurisdiction " saai ct soca " 
to the extent of a Hundred Court. According to a passage in the 
Chronicum Eticnsc, an estate of about forty hides was in those 
days regarded as the minimum of landed property for such 
a great Thane. They fill the high offices of State, and the 
secular dignities of Ealdormen, and appear as the actual 
leaders of armed retinues. But the incompleteness of this 
class privilege is demonstrated by the fact that in regard to 
their Weregeid they are twelf-hyndemen, like the smaller 
Thanes, and only have a higher Were in their capacity as 
Ealdormen, or by virtue of some special official dignity. On 
a par with them stand in the ecclesiastical hierai'chy the 
Bishops and certain great abbots, but the Bishops, raised both 
by dignity and property, stand on a higher grade of Were than 
the other Thanes. (1) 



""•■ On ths Anglo-Saxon class ilis- 
UnOtinDi, which result from this coni- 
UoSitiini, there is a comprelienBivo 
moDD^ph by Sam!, Heymood, " Di»- 
•ertaktiQU upnn the Diatmction in 
Boclety and Ranlu of the People under 
the Anglo-Saxon Oovt^mineal," (Lon- 
don, 181S, Sto): c/ UaUam, "Middle 
AfW," app. iii. ; K. Manrer, "Ceber 
du WcMn ilea Atteaten dcutsohcn 
Adeli" (Unnich, 1S46}. pp. 123-196.- 
Mid - Krit. ZeitBclir." ii. 41S, 31 ; ii. 
90-6S, 388, rl ttq. ; Ketoble. " Anglo- 
Saxons," c. 7; slubbs, "Conat. His- 
tarj," L e. 8. 

(I) The po«ition of tho secular 

Ct Thaoes in Ihfl civil priulation of 
Wereguld Hnd the legal coinpenwL- 
tioQ la not difFi-rent Trom that ol' tho 
dua b«ifinth tlipm. In like manner 
theit lordaliip (<mvi (( inca) ovpr a 
greater dialtict, io fu na Uie constitu- 



tion or tlie tribunals ia concerned, ia 

Sf certain grants be excepted) not 
iffeient from tho laea ft mea of an 
ordinary Tliane over a single estate. 
The inheiitanoo of an Gialdornjan'a 
dignity is (iviti porimpa llie exception 
of the county of Cheshire) only an i 
aotuiU and not a legally recognized 
institution. Even at the close of lliia 
Anglo-Saxon period, in the family of 
the Majordomua Godnino there is oa 
yet no inheritable dignity to be dia- 
oovered. The troublous times that fol- 
lowed, especially the Danish Btmggles. 
were in tliia particular olno favourable 
to the sristocratic element. The 
reason why tlie Danish period luftves 
behind it in the constitution so fow 
traces, is that it brought about only 
a partial alterution in tlic persona of 
the Tluines, and a local colonizutiou. 
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A middle rank (to a certain extent the "middle class" of 
the period) ia formed by the thousands of " county Thanes," 
possessors of more than ^ve hides of land and of martia] 
retinues (twelf-hyndemen and six-byndomen). The first 
named, as Witau, constitute the regular County Assembly, 
and, where they are numerous enough, the Hundred Court 
also. 

The appointment of Thanes to royal offices ia, moreover, so 
much a matter of course, that the terra Thane is used promis- 
cuously to denote a royal officer, royal warrior, and a greater 
landowner. Outside the ecclesiastical hierarchy the ordained 
priests are included in this class as " Maas-thanes," whose 
"Weregeld was, however, in later times, variously determined 
according to their birth-rank (Leges Hen. i. c. 68). (2) 

The third class is formed by the smaller landowners, who 
still form an active element of the Hundred Court. Next 



(2) Aa to tlie poiition of the county 
TlianeB. see Sclimid (GIobsbt., pp. CG*- 
ti68}. Tbe appurently ungurmonntablo 
diffiEultieB sre toNed by tbe latei form 
of tlte militia, trhicli after .Alfred's 
dnyt indtidea (1) the posaeBBOTB of fire 
hidei, OB Buch, (2) tbe beavy-anncd 
vnasiJB in tlie lervice of t)ie King or 
of n great IiiodoTfiier indepeodtiitly of 
tbeir own freeboldii; nnd ngnin by tlie 
fact that ttiD atato and court offices in 
tbe bouBeliold of tUo King, and of tlie 
magnatea, are at the Bame time mili- 
tary offlc«B. TliuneBbip \s accordingly 
d miilure of the couditions of pro- 
peKy, of a militnry profeseion, oud nf 
on oiUce, for vrhidi the general uppel- 
iatioD Tbane i« as Buitabls an esprea- 
sioD aa the Inter vord ■' Boto." Tbia 
denotation of the "Men" embmcea to a 
ctrtain extent tbe full sctire ricizen- 
■liip of the times. Hence, and rrom 
other aouroes, the eipreas inention nf 
"Thanes vithout land of tbeir own" 
<Athelatan, vi. 11: cf. In, 4.5. 51) is 
readily accounted tor, aa well bb thu 
Tarioua mention of Thaitii without pog- 
Bcaaion or witb very ainall posecsgians, 
in tbe Dnmeaduy Bnok. 

The lial f-developed bereditory qu nlUy 
of Thaneliood ia fnrtber actounled for, 
whieb, so far hs it waa dependent upon 
pmporty, waa a matter of coufw, but 



BO far na it niu dependent upon mili- 
tary Taeaali^e woa aa yet in tlio begin- 
ning of ita deieloiimeut. The idea of 
a tubng ctosa ia aliown in the foot that 
tiie ceort no longer becomca iit onoe 
n Tbane from the mere acquiaition of, 
five hidea, bnt only "when be has a 
churcb nud a kilcheu, a bellhousa and 
a seat in the castle gate und a specisil 
office (aunder-note) in tha King's Lall" 
(Schmid, npp. v. Of secular tank, «eo. 
2). On the other band, in the essay 
upon WercEcld (cap. ii,) possEsdou 
alone seems to be indicated aa a oon- 
ditinn precedent : " And when a ceorl 
eoinca tu have llvs bidca of land for 
the King's amty, and he be slain, let 
bim be compensnted for two thoaaand 
tlirymsas" (see. 9), "And if he even 
comes to have helmet and armour and 
a Bword inlaid with gold, if lie has no 
land hf II tlill a eiorl (according to 
Lambaid's text — " although he has not 
the land, he ia etill sitbcund") (sec 
10). These stages of tranaition and 
mixed conditiona occur alao in the de- 
velopment of the loner nobility Dpon 
the Continent. An eipieas mentioo of 
the fact that Thanoa niuld have other 
ThancB oa " vaBsals," is to bo found in 
the treatise upon the secular nnlia 
(Pcbmid, npp, T. sec. 3; c/.Edg.ii.3; 
Athlr. viiL U; On. i. a. c. ii. 32, see. I). 
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io these come, infra cUtsscin, tlie landless people, who were 
in the service of the household, or settled upon a lord's lands 
and forced by law to put themselves under the "peace- 
security" of a Thane, or of a tithing-confederacy. They are 
all Uberi homiv's, but only in a technical sense, in contrast 
to the serfs. They still perform military services, but mostly 
in the train of ^eater proprietors ; whilst the common military 
duty of the small proprietors e?dsts chiefiy in name and in 
case of need. From these common characteristics the whole 
class in the later Anglo-Saxon period is comprehended under 
the term eeorls. On account of the normal Werogeld of two 
bmidred shillings they are called " twyhyndemen." And here 
it is especially characteristic of England that the general 
dependence of the lower classes upon great landed proprietor- 
ships does not, as in France, rest upon the "seuiorat" (i.t: 
the recognized representation of the small man in the matter 
of military burdens hy the greater landed estates), hut upon 
the police protection of the HlAford over all the settlers on 
his soil. The comparative neglect of the military system 
had already in those days caused the class distinctions to be 
determined more by the poUce than by the military constitu- 
tion, and gave the aristocracy more the pohtical position 
of police magistrates than of " seigneurs " in the continental 
sense of the term. (3) 

These class -gradations are regulated by quasi-mutual 
engagements, partly by property and partly by profession. 



(3) Tlie position of ths free ceorl 
is HOT only toDDccted with political 
Tigbta bj the fact that the ceacl way 
perform Uie datjei of a iadge in ttio 
Hundred Court, whew local oiwani- 
■Irdogb permit. In otliet reapeolB the 
tOMi of tLe ccorls have alrcudv snnk 
to the position of psseivo mombcrH of 
tbo State, Bo mucb the more arc tbe 
landlew men. Welshmen, tlm frcud- 
toeo, and tbe vUleioa infra elanem. 
ifiee StubiM, Gonit. Hist., i. 80,) The 
whole of the third rank, as regards its 
polilicaJ importance, at tho close of the 
period is dying ont. But Iho ciill 
ffvcilom of the c^orl at the close of tho 
fiaxon period has been freqaently and 



wrongly denied; Kemble, for instance, 
fatU into tho fundamental error of 
regarding all civil dcpcndeure aa 
" slavery." Tho ccorl has his were, 
geld in his own right, is rnpablu of 
bearing arms, of poasesniog freehold 
property, and also of rising to a higher 
rank by the acquisition of a five.hide 
Gstiite. The later law of settlement 
certaittly binds tho mosii of tlio labour- 
ing elaabes ile Jaeto to the soil, with- 
out on that nconunt creating slavery in 
n, legal sense. But it is cortaiidy true 
that the name of the eoorl hod a 
somewhat contemptible secondary sig- 
□iQcation. 
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Like property, they too are inheritable by birth, and with each 
generation approach nearer to the character of birth-ranks. 
The great offices and prelates' places are not inheritahle : bat 
as a matter of fact they are, under ordinary circumstances, 
regranted to the heir of the great Thane. The lessor Thanes 
appear in still greater numbers as hereditary classes through 
property and the entrance of their sons into the same relation 
of service; the sons also have "Thane-right" even before 
they succeed to the paternal possessions. This hereditary 
division into grades aSected most the ceorls in their low posi* 
tion, which was becoming by degrees almost despised. In 
contradistinction to the ceorls, the higher and politically influ- 
ential classes are grouped together as " eorls." And already 
espressions appear signifying hereditability, as " ceorliscman," 
"eeorlborn," " tbegenborn," " ethelbom." In considering 
these class-distinctions two views are met with ; the some- 
-what older of the two regards the ordinary freeman as the 
normal basis of the State, and the higher class as an increase 
of honour. After Cnut's day, on the other hand, the Thane 
is looked upon as the lihcralis homo properly speaking, in 
contradistinction to whom the ceorl is described as illiheralis 
(Leges Cnuti, iii. 21, 25), without intending thereby to call 
in question the ceorl's character of freedom as regards civil 
rights. Compared to the Ubrralis homo the Thane thus 
again appears as lihvmVior. And beyond all dispute in this 
lies the bright side of the Anglo-Saxon foundations. It was 
the Church which left it open to all classes to mount up, as 
their right, to the highest dignities in the land. But in the 
secular state also the right to rise into the higher ranks was 
kept open to all. Firstly, in the case of the hereditary servant, 
by the laws relating to emancipation. In the case of Welsh- 
men by a law enacting that a stranger also should rank as a 
Thane, if he possessed five hides of land. In the case of the 
ceorl, by a law that he also gained Thane-right on the acquisi- 
tion of five hides of laud, etc. A merchant was to rank as 
a Thane if he had thrice crossed the seas. By royal grant 
of a high office (and the consequent eudo^\Tuent with an 
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eatete), the ordinary Tbace might rise up to be a King's Thane 
and on Earl. As at the Carlovingian Court, here also court 
offices were the direct way of putting new familiee on an 
equality with older ones ; with regard to this the laws say, 
" let it be an incitement to worthy deeds that through God'e 
grace a elaviah villein can become a Thane, and a ceorl an 
£orl, in the eame way that a singing man can become a 
FrieBt, and a clerk a Bishop." 

The elements of property that have hitherto been described, 
and their gradations according to legally recognized classes, 
whan taken together, show the possible participation of the 
people in the collective will, and the political constitution of 
the Anglo-Saxon state. But this national representation dis- 
plays, in the following degrees, the same stages of development, 
by which on the continent the original popular assemblies of 
the Germani were transformed into the later assemblies of the 
opti mates* 



• According to the tertimony of 
Tacitui there wne among tlie Germani 
B tine duriuR which the service for 
^M mtaj and Jutiei iu the law court 
were, as ud cstabliebed [iriociple, tlie 
MUM for every (reemau, aotl canse- 
qneDlly the dtiibomtion on mattfira of 
eommoii ioterett naa purticiputed in 
by kll the frecnien under eqULil con- 
ditiMu. Among the tmnil tribes the 
gimi judicial assembly naturally be- 
fill tdentical arith tliis deliberaljon 
on oommon matlen. But Ihla condi- 
tloB of things miut ncoesaarily change 
mo non at a number of Bmall con- 
rDdeiationa united and formed a larger 
ooiunniiitj. which soou begun to omur 
in conaequfDco of common narlike ei- 
fHBditiinui aud common defence of terri- 
tory. The great undertakings of the 
natjonal migratinnB which were de- 
pendent uftou juint operatlnna of war 
so a vety large scale, must have been 
pKceded by numerous combinatinnB 
Kinniog gTMiter oonfeilvraciet. As a 
rtJe tlime greater uniona were bused 
onlT upon the rto^gnition of a cnrumnn 
leaderin war and upon neouncil formed 
by the chieftains of the individuul 
tnbea for Uio liuiu being. A blending 
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tcgetber of tlie aub-tribea to form a 
common tegialative aasembly was for 
local leasnuB as yet impractionble, and 
presupposed a closer union than was 
aspired to anywhere. Hence, in the 
whole range of authentic history we 
find only a single mention of such a 
joint parliament aiuong tlie Baions oa 
the continent, in which thirty'Six de- 

Eutios (twelve each from Eutphoiio, 
■otn Engem, and from Weatphulin) 
Icolcpart. (ExVitaS. LcbDini auetore 
Hucbaldo Klnonensi. Pertz, ii. 861.) 
AinoDg the Anglo-Saxons a republican 
assembly of delegates of such a descrip- 
tion oould Dot originate in the same 
manner. Their expeditions in search 
of conquest were from the first de- 
pendent upon a permanent position 
accorded to the minor cliieftnins. 
Hence the early origiu of hereditary 
principalities, which, after endless 
struggles, submit thcmsnlvea to greater 
klD)^ aad afliT Kcifliorht (821) and 
Esdward the Elder to one king, under 
whom, honsver, the sprciu] National 
Assemblies of each of the former 
separate hingdoms live on for a long 
time. But it is only after the time of 
Eadwatd the Elder that the periodical 
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(1) The oldest form of the popular assembly ia a consequence 
of the fundamental Germanic idea of law and law-courts, 
according to which the mere ordinances of the magistrate 
could not alter the customary law established by tradition 
(i.e. the traditional procedures in civil and criminal law), 
being as they were rights inherent in every free-born man. 
This conception and the constitution of the tribunals act and 
react upon each other; as justice is dealt by free fellow-men, 
no despotic command from without can compel the jndges to 
swerve from the legal usage. To effect a change in the tesc 
terra, the higher authority of the whole people must be 
required to induce the judges to accept the new law. In this 
sphere the German regarded those in authority over him 
merely as the head of a decreeing assembly. 

(2) This original basis of a legislative assembly becomes 
modified, shortly after the settlement of the tribes, by the 
influence of property. The regular military service, aa well 
as the practice of judging in the courts, gradually becomee 
concentrated in the middle and upper classes of landowners. 
As the result of their usual independent activity in military 
and legal matters, participation is confined in a narrower circle 
to the Witan, the boni, probi, legalea hom.ine& as they are termed 
in the Latin official language, before whom the smaller 
common freemen recede into the position of mere bystanders. 
It is the habit of activity in details, ^hich nourishes the 
interest and establishes a higher right to participate in action 
for the common good. Shortly after the migration of nations 
popular assemblies even of smaller tribes appear everywhere 
to be essentially assemblies of the " honi kominrs," who, under 
various national appellations, form not the whole, but yet the 
leading element of the assembly. 

(3) With the union of the smaller tribes (civit-atfs) into 
greater confederacies and kingdoms (such as Franks, Goths, { 
etc.), the general popular assemblies altogether cease. Aasem- J 



exiatcnce nf nnited ptu-liamcntB of tlie nre found rather in tho moDNobj of j 

OpU'malet is in any mtosure enthenti- Clinrlemiigno. 1 

cati-d, Tbi) nuutugicB iip|>lioii>>Ie here 1 
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blies of aach a description would for geographical and econo- 
inical reaeoDB, owing to the mode of communication and 
travelling in those days, have been utterly impracticable, and, 
as a fact, never did exist. The representation of the collective 
people by the "honi liomines" was accordingly limited to a 
narrower circle of " meliorcs »eu optijnates terrie" who included 
the most eminent members of the army, the Law Courts and 
the Cborch. 

(4) Hand in band with the ever increasing power of property, 
the hereditary family kingship comes into being, as the head 
of the voncilicttm opthnalam described above. But to the king- 
ship falls not only the right of fixing the place and time of the 
Assembly, but also that of its inseparable incident, the personal 
enmmons of the indwres terrse. In this, due regard was paid 
both to ancestral dignity and also to the objects of deliberation 
on militarj', legal, and eccleeiastical affairs, for which their 
ready co-operation was essential. The popular Assembly has 
now become the " Consilium Regis," the King, the " arbiter " 
as to the persons to be summoned ; in which functions the 
inflnence of those who were customarily summoned, and 
the effectnal result of the deliberation, materially limited 
tiie exercise of choice. It certainly was understood that be- 
yond the circle of those specially summoned, persons residing 
in the neighbourhood, and when the militia was called out, 
ttiose summoned to compose it, and in coronation and court 
/eativities a still larger circle, should participate, not as 
equally privileged members of the consilium, but merely as 
'* byetandera." Only when the continuous line of the family 
kingship was broken, or when the kingship showed itself in- 
capable, or fell into dissension owing to usurpation, a right 
of wider circles to join in deliberation revived as a reserved 
right of the collective people. 

8nch was also the course of the Anglo-Saxon folk-motes ; 
after the union into larger kingdoms the National Assemblies 
{eoncilia) are gathered round the person of the King. In the 
smallest kingdoms, as in Kent, the ordinary Law Court 
ABsemblies remained identical with the popular Assembly. Jn 
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the larger kingdoms, the National Assembly could only include a 
narrower circle of " meliores trrrce," In a still greater measiire 
was this the case after the union of the so-called Heptarchy, 
It waB then the King's right not merely to fix the place, bat 
to personally summon the " optimatea terras" according to the 
purpose of their dehberation, touching common war opera- 
tions, common institutions or changes in the military and 
legal Bystem, or in the Church. Common regulations as to 
the militia and operations of war were necessarily deliberated 
upon with the leaders. The leadership which was acquired 
by ownership of land is now lodged in the great Tbanea, who 
with their numerous armed retinues form the active army. 
The legal leadership is based on the office of the Ealdorman 
appointed by the King from among the great Thanes. From 
this point of view the Ealdormen and the other great Thanes | 
were to be summoned to attend the National Assembly, as i 
well as those Tbanes who had been appointed to command I 
in consequence of their military experience. . 

Common alterations and changes in the lex terrce and | 
the legal system were necessarily discussed with those who 
habitually presided in the tribunals. These are again, the i 
Ealdormen appointed by the King, and with them the Shir- | 
gerefas ; the great Thanes also, apart from these oflScea, bs | 
having special courts of their own over their own people, i 
Since the diminished inBuence of the military element the 
legal system mainly inBuenced the constitution, and the term ' 
" Witan " (Jurigtor, Rcchtskundige) from this point of view I 
is regularly used to denote the members of the National 
Assembly. I 

Upon ecclesiastical affairs those were necessarily consulted ] 
whose province is doctrine and the cure of souls. These were ' 
the Bishops appointed by the King, and when great monasteries 
sprang up, certain abbots with them. The great lauded pro- 
perty of the Prelates put them upon an equality with the 
great Thanes, and, coupled with their ecclesiastical dignity, I 
gave them the first place. From the nature of its organiza- 
tion the Church is lees connected with the individual county 
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Msembliee tbou with the central national assembliea, where 
the ecclesiastical influence becomea concentrated, and the 
spiritual and temporal estates are bound together. The 
hand of the clerpy is distinctly visible in the numerous de- 
crees for moderating class-privileges. Ecclesiastical matters 
are discussed in the first instance, and as a rule exclusively, 
by the prelates."" 

These premises are corroborated by all the accounts touch- 
ing Anglo-Saxon national assemblies, which after the time of 
Eadward the Elder appear in great numbers. The Witen- 
agemotes are formed out of the prominent elements in 
army, court, and Church. They meet from time to time, 
to settle the disputes between the various elements in the 
community, and to discuss and enact in common the most 
important measures for the present and the future. The 
smnmoning of the members takes place by royal writ. But 
ss an acknowledged capital did not exist for the customary 
place of assembly, the King determines such place of meeting, 
varying his choice extensively, according to time and circum- 
stances — which necessitate a call by express summons. As 
property ia a condition of all the chief positions in the 
Commonwealth (with this difference, that in the secular con- 

putes belwcLTi powrrfnl ThaneB mid 



•" FarticoliiiB as to 147 Witenage- 
iiidk« rriim ilitt yuur 6ti8 to lOiJH lue 
riTcn by KeaiUi^, vol. L pp. 207-230. 
Tlie name Wileungeniute ta a oaaven- 
tioTiBl one. Ill llie recnciU tbty wtre 
OfleA, lUo all the BaxoD Law Court 
AaaeniblJea, gcmQlea, "Commtine eonci- 
Ukm, evria magna, tutim gimeraiU, 
plaeitum univerri pcpM, plaeitnm on- 
mimm libtTorum tt AominUFn," etn. The 
•abJMta tor ilelibentinn incluiled, u 
w« *e« Ttom the extant Anglo-Saxon 
lawa, <J»creM m t<i war and [kbcv, uiid 
naalnliima an t>i tbe legal lyelem, but 
aqiwiall]' on W Ihe luaintenume of the 
povWi knd poliM regulatiDna. In nddi- 
uon to tJieM. ire liHve the avpamte 
gKDp of ewlvBioalioul uflHira. 'I'liet 
neardoA decree* of oooree form only 
liis portion which appearcil lo Ui of 
nannancnt importuin'o. The oum^nt 
mudnOM iududed wttlemtnl of dU- 









— , .„, — My complninl* of tile 

denial of jualioe. The Wileimgemftta 
is not BO much a Court of Appeal aa 
a BupplemtuUry resource tor thom 
who were unable to obtain juatica in 
the county. The enacting cburscter 
of (be Aaaenilty ia utpreaaed in 
the style : — " (Imt) per cominvne cimH- 
Uum et (W«Mum omntutH epitBopomm 
ti prindpum, eomiHim, et nntnium ea- 
jrUnlnm et popuWrnn totitu rfgnii" 
"Eigiirdtu Ttx eosiilio tapieritunt;" 
"tapieata tvinniUo vgit Alhelttani in- 
miuerunl," " Ha: Sdmundui at tpUeopi 
rat c«m tapbnttitiut oitutituimmt." It* 
consent ia eipreB<ly moutioned in the 
couolnaion nf ooutraota, aanmoniiig 
the army, in eetlMiuoticiil oritinniiceB, 
but nioBl friqiifully iu the nllo-lifioi- 
tioij or Folhkrid. 
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stitution property leads to office, and in the ecolesiastical 
constitution office to property), a representation of property 
is also inherent in the AsBcmbly; but not of bare possession, 
but of property according to the duties it performed to the 
State ; of property in proportion as it effectually fulfils eiyil 
functions. And therefore it is that we find no trace of elected 
naembera ; for neither in the army, the tribunals, nor the 
Church is the principle of election, in the modem sense, 
applied. No trace occurs of a special representation of the 
cities, since they have no independent existence, either for 
the tribunals, the army, or the Church, but are absorbed in the 
county. No trace is visible of the representation of manors as 
such ; for the great Thanes actually form for the purpose of 
the militia their own divisions, Eind in the legal system their 
own manorial courts ; but military and legal duties are still 
legally incumbent upon the individual under Thanes. Hence 
we find also no trace of a recognized hereditary nobilityt 
neither a higher one for the great Thanes, nor a lower one 
for the other Thanes ; but an actual inheritance of property 
and influence, which both actually and in the common per- 
ception must begin to appear like a " birth rank." "* 



"•• Ab to tho component paitH of 
l]iu Witcnagpiadte, the aiguiitutes of 
IJiu decrees wtiioh liava beuti [ireaerved 
loUH, givenulhenticiBforniation. Thejr 
begin genamll; with llie namea of 1' 






iTaI foinilj uud the bishnpa; then 
)|]ow those of some principei, dueen, 
[111 court officiulB. i.f. Exlilurnien, nud 
otlier great ThnncB. Tlien tUobe of 
•• tnililet," i.e. TlinneB, thirty, forty, or 
more in number, who have nsceived a 
writof suinmonB. The greatest niuubar 
of nigaatiircH that has been hitbeltn 
discovered amouuls to onti hundred and 
six; frequently we meet with minibers 
between uinery Bud a hundred; and 
more Ercqueutly smaller niimbefB ocuur 
cjowu to twenty and lesa; in ponucc- 
tiun with which we must pnrtioularly 
observe that ver^ oftitn speuial esKra- 
blicB were holdeu for the uecittut divi- 
Bious of the biugdnm. Aa in the ease 
of tile couuty iwiembliaa there were 
tklso byatanden. Tlie "mi*u" of the 



brought with them a, n 
of Thnnea, pric^ata, aud othera. Thu 
iiareudeuoy of the Bialiopa and the 
greut Thnnea ailenoi-d tlio Toiee of the 
fceomen and the rctiuue. Only where 
a new King was to be aokuowledgod. 



of old limea. An elective pritudple 
exiats outy nmnng the euburdinnte 
spheres, lu all the important offlcea, 
ou ihe one side the iieeils of onny, 
Ittw courts, and Church, for an esto)- 
sive {loliiicAl system, have estaliliiifaed 
the piiuoiplo of royal appointments, 
aud (III the other side the eodal low 
pi* vails, which modifies the over- 
weeuing power of property by royal ap- 
pointment, without whioh the offlcec, 
lis on the rouliueut, would have been 
appropriated to themKolvM bj the 
magnates on account of their property. 
The judgment of i'ulgreve (vol. i. 118) 
Is hislorioally curruct. 
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The indefiniteness of these conditions and the intermingling 
of later institutions has attached various fictions to the Saxon 
Witenagemote. Sometimes it is described as a House of 
Lords, sometimes as a House of Commons, and at any rate 
as a legislative and tax-granting assembly. As a matter of 
fact, it was neither of the first two, nor was it, again, in the 
later sense of the term, a tax-granting body; it was rather 
a Consilium Regis, formed out of the leading elements in 
the army, in the law court, and in the Church, a representa- 
tion, so to speak, of the masses of property according as they 
actually fulfil their political functions. But the decided 
ascendency of the great Thanes in these assemblies is un- 
mistakable, and this ascendency compels the weaker kings 
to fill the great offices according to their advice, and to enact 
the most important measures according to their counsel. This 
appears the more distinctly, as with the decay of the common 
miUtary array, the armed force becomes concentrated in the 
great Thanes and their skilled soldiery. The counterpoise 
which the ecclesiastical constitution at first afforded, after- 
wards loses its power. Especially after the conversion of the 
Danes to Christianity, the prelates* sees pass even more com- 
pletely to members of the same distinguished families, which 
on the secular side of the State dominate as great Thanes. 
Persons and tendencies became on both sides more homo- 
geneous. In the aimless confusion of the political system 
under ^thelred, this aristocratic character of the constitution 
becotnes established ; under Cnut it is an accomplished fact ; 
under Eadward the Confessor the highest dignity in the realm 
is but a shadow kingship. 




CHAPTER VII. 

Siic Bfcan anb Jfall of t^e ^nalo-^axon l:iin(;{ioti 

Stats and Church should knit together what society sepa- 
rates. The vital strength of a political system ie there- 
fore to be meaaared according to the antipathies which it has 
been able to surmount. These were in England less antago- 
nistic than those which the dangerous soil of the Boman 
provinces presented to the Germanic settlers : yet the Saxons, 
Angles, and Jutes, had also to struggle on the British Isle 
with considerable national, social, and ecclesiastical discord- 
ances, over which at last they were unable to gain the 
mastery. 

I. As a national antlfntf)^) that of the EeItic-£ritiRh element 
was first to be overcome. The barbarous warfare of the early 
centuries had partially annihilated the Eomanized Britons, 
partially ousted and (Mven them back, but to some eitent 
had also incorporated them. The haughty conquerors now 
called them "the strangers," "waelcn," The fonuation of 
the English language, in which many words relating to 
domestic life and the occupations of women are of British 
origin, proves that the Saxon settlers also took to themselves 
native women for wives, without giving up their own stronger 
tribal peculiarities; a certain number of the Britons were 
also kept as servants. Where the Germanic settlements were 
only partially able to people the district, even British land- 
owners remained in possession of their peaRant forms, or at 
least retained a holding on granted land. The incorporation 
of British provinces in the Christian times was brought about 
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generally under better conditions. Later times recognized 
even a higher class-privilege in the case of "waelen" pos- 
sessing five hides of land. Christianity, and a life led side 
by side for centuries, triumphed over national animosity. A 
coDsequence of this intermingling, however, was that in the 
great province of Mercia, the Germanic nationality could 
not form its political system with the same uniformity and 
dnrahility as elsewhere. 

A further antipathy arose from the tribal diversities existing 
among the Germanic settlers themselves. Angles, Basons, 
and Jutes originally hardly differed in their language, their 
law, and their customs. But the contrasts became somewhat 
more eharply defined, after the individual chieftains with their 
followers and soldiery had formed small states upon their 
own possessions. For more than two centuries the so-called 
Heptarchy displays a picture of a struggle full of vicissitudes, 
in which the chronicles mention not less than a hundred 
battles and campaigns ; in consequence of which the more 
peaceable small states became subject to the three larger and 
more warlike ones. It was highly important in this crisis 
that as early as the end of the seventh century, the larger 
portion of the Anglo-Saxon Church should have become 
united under Archbishop Theodore. After the ecclesiastical 
unity had worked powerfully for a century and a half, and 
prepared the way for political unity, the country, at all events 
as far as the Humber, is united under the supreme sovereignty 
of Ecgberht (827). The common calamity of the Danish 
wars, and the common deliverance by jElfred, completed the 
internal blending of the peoples. The brilliant reign of 
^thelstan shows us the old tribal diversities truly removed : 
the differences of the Heptarchy have ceased to exist. After 
Eadward the Elder, the union of the formerly separate 
National Assembhes has been successfully achieved. 

But meanwhile a new antipathy had arisen through the 
inTasions of the Danish and Norwegian pirates, who, with ever 
larger armies, succeeded, after endless ravagings, in becoming 
masters of the country about the year 878. The southern 
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portion of the kingdom, it is true, rouses itself under Alfred 
to victorious struggles. But the bard-won peace between 
Alfred and Guthrun leads only to a division of the kingdom, 
in which Norfolk, Suffolk, Cambridge, Ely, a part of Bedford, 
and great districts in Mercia subject to Wessex, were given 
over to the Danes, A relatively small number of the foreign 
warriors sought to establish themselves here in the military 
settlement of the "five Danish burgs," Lincoln, Nottingham, 
Derby, Leicester, and Stamford, with which were at times 
reckoned York and Chester. In other districts the more 
scattered invaders toak possession wherever possible of the 
greater estates. As usual, the proprietary class was espe- 
cially affected by the conquest. Still on the whole this first 
stratum of Danish settlement showed itself so unstable, that 
before the death of Eadgar the dynasty of the Cerdics had 
again become lords of the Danish provinces. The influence 
of peaceful settlement, marriage, and above all, the unceasing 
labours of the Church in tliis the prime of the Anglo-Saxon 
kingdom, effected, except in a few places, an assimilation of 
the Danish element. The independent confederation of the 
Danish cities was again dissolved after the subjection of 
Leicester and York (918). But under .lEthelred the Unready 
there was a second period of invasion by Danes, who 
were superior both in importance and civilization to the 
rude hordes of the earher epoch. The result of varying 
engagements leads (1016) to a division of the kingdom 
between Eadmund Ironside and Cunt, in which the northern 
portion of the country is abandoned to the Danes, After the 
murder of Eadmund the southern portion also submits to the 
powerful Danish king, not indeed as to a conqueror, but as 
to " one chosen " by the Witan to be head of the whole 
kingdom. The quarter of a century of this Danish dynasty 
certainly left behind it weighty consequences. Though the 
total number of the northern invaders did not perhaps amount 
to one-tenth of the whole population of the country, yet a 
deeply rooted dis-union had arisen in the leading class, a dis- 
union which was all the more fatal in its consequences, as Cnut 
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knew no other means of oonsolidating his rule, than by mur- 
dering, banishing, and supplanting the popular old families. 
The great assembly of the Witan of the kingdom exhibits 
from that time forward a curious mixture of Danish great 
Thanes with Saxon Lords and Prelates, whose respective 
ideas and interests, although not described by the laconic his- 
torians of the times, can be gathered from the events of the 
period. This internal disunion divided the old mother country 
of the dynasty of Wessex less than the rest ; but the great 
territory of Mereia, owing to its always mixed population, 
and to the Anglo-Danish Thaneship, became a region upon 
which no reliance was to be plaotd in times of serious danger. 
Things were worst in the northern districts, in which there 
was an almost undistinguishable blendmg of tribes which 
might easily lead ambitions governors to declare themselves 
independent. Under Eadward the Confessor the prominent 
Danish element, coupled with the opposition against the 
hierarchical tendency of the Church, appears in the family 
of Karl Godwine, which, being in possession of the great 
governorships, had now reduced the kingship to a mere 
shadow of sovereigntj.(l) The antipathy of the nationalities, 

85-103. It) tbu Aniflo-Siixon atiitutag, 
the traowof it ore hurdly dlipaniible. 
Tbo tribal eontraat id the kiDgiloiii of 
tho ^nglo-Suxous and Danes appears 
or no gnvt importnnoe in the trenly 
bctweoQ Eadward and Gutlirun (Edir. 
«t O. 3, 6-9). In Cniit'a day & dif- 
ferent tine ia meationed for the 
"Iriimda neneisitat" Cn, ii. G5: fur 
denial of jnatlfw, On. ii. 15, aee. i. ; fbr 
HdmiSBn, Cn. iL 62; diflerencee ex- 
isted In the royal privileges, Co. ii. IS ; 
and in the purgation Trim ai^usatiuii 
of tniasan H^aiust tlic liing, ^tlilr. xl. 
37; forseourity in tho oaso o( thefta, 
Wilh.i.3,Bei--3:i.21,saL-.a. Already 
in the earlier Danish period F.adgar 
hail seaured to tho Daoeo the preaor- 
TBtion of tlieir law (Eiig. ii. 12, 13). 
In still greater nicasuro was this tlio 
ca.-ie in the seoond perioil ; nntablj' iu 
Ciiul's reign, iu which s Dane low 
" Danelogo," at a collective expreuion 
for certain special legal maxims (J'- 



(1) Tbcsnlipathy of the untionalities 
is primarily dependenl upon the am- 
tiauaDTC of llie British-Keltio nutional 
element (Lappenberx, )■ 132, tt leij., 
IIH tq). A statiitiotl proof of the 
atrenglli of the Keltic eUment in no. 
whoTU to be found. In tlio laiiguiLgo, 

in whii'h Whitutcr cousidi^ta thut 
Ouna KB still tbri-e thouaund wtirda of 
DtitUh origin, it is evident that the 
Dnmeious (ioelic wordu relating lo 
dotMBtio lifo and small domertic occu- 
pations, paint to marriage with British 
women, or to British domestic servants. 
Id gHiiural it «as the western counties, 
towards the borders of Wales, which 
allowed an iQiermixlure with the Keliin 
element, tl is especially prominent iu 
the cuuntie* of Duruit, Somerset, Wills, 
ftnd Devon, which ^ITrtd the Great 
was thit flrst to incorpornte, and also 
in Cumberland. The tribal diversities 
of the Anglo, Saxons, and Jules, ora 
cxlutuativcly treated by Lappenbcr),', i. 
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however, became alike injurious to both dynasty and kingdom, 
when it coincided with another disintegrating force. 

II. This was the SOlifll contrast of the propertied classes, 
which for centuries had been undermining the Anglo-Saxon 
commonwealth in its very fomidations. In many districts the 
first settlement had laid the foundation of a free peasantry in 
a compai'ativeJy weak manner. The customary forms of the 
military and judicial system, under the feuds of the Heptarehy 
had, in almost equal degrees, contributed to the degradation 
of the smaller landowners. Ecgberht's kingdom was already in 
great districts entirely portioned out into estates and manorial 
possessions. The great misery which both epochs of the 
Danish invasion spread over the country brought about the 
almost universal ruin of the small freeholds "which then 
existed, the result of which was seen in Cnut's laws and 
manorial grants. The strength of the freedom of the common 
people, the self-respect and the martial excellence of the 
Anglo-Sason Ceorl, diminished from century to century, in 
spite of the guardian power which the King wielded. Even 
the prosperous times of the monarchy only delayed but did 



vincial law) is diBlingniahed from t.hu 
" West BRionalogc." and fmm tlia 
" Marohonalage." Thai lliPBe were not 
thoToughlj different Bjelema of the 
whole Civil Law is proved by state- 
nonta as to the tonl meaning of these 
differenoea. A further tribal affinity 
hetweeu tbe invuders from Ihe Scandi- 
navian liuida aQcl the AngleH and Jutes 
of the first suttlenieut, cxiatcd from 
the very flrsl. lu later timi^a this 
quwtion has bucome the subject of a 
pan? oiiDirovera,v, in nhtoh no alti^npt 
was made U> pmie that the Germniiio 
roundatlOQ of England vaa not attri- 
botable to the Angles and Saxons (t.e. 
the former inhabitants of Scbltsnig- 
Holslein), bat to the Danes and Den- 
tnurk (E, I. U. WorBiiae " An acconot 
of the DaneB and Norwegians in Eng- 
luad." 1SS2}. Tbe NoTssmen who from 
the eigljth to the eleventb oeiiturj' dia- 
qnieted Europe are hordes of the grsat 
Teutoaio family, who, coming ftom 
Nolway, Diiumiirk, and 8wi3di,-n, in- 
feited tliecoDlLuunt. Tbe Anglo- Suxon 



population called them "Danes," fBxn 
Uie nearest coast from whioti tbej 
sailed, without iaqniring coDi;enui]g 
the more distant laads from which they 
started. Were all the formations of 
words and sjllableB, which in proper 
names and names of pla«s are quite 
aa much •'Anglinh" as '■Dauish," to 
be taken as evidence of Dattisb origiu, 
quite half nf England could be d&- 
sciibed as Daoish. and the Anglo- 
^xon element represented as the 
deotiDing and suburdinate one. (,Clf. 
tonlra: Donaldson, "Eiigliab Ethou- 
graphy," Cambridge EMays, 1856.) 
The Danish element certainly prepOD- 
derated io Norfolk and Suffolk, and 
ailing the coast line between the 
Humbei and the Forth ; it may divido 
the north and north-west fairly equally 
with the Anglo-Saxon. Tlie computa- 
tion which gives the nuiiibc't of the 
Norsemen who siayed in the ooiuilry 
al two liundrod thousand, is probably 
rnthor too high Uian too low. 
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neipMTtBltthis process of diBsolutioii. As yet no civic and 
indnetrial life was able to develop itself, to raise the ancient 
freedom to new atrengtii and new honour upon the foundation 
of new modes of property. No new principle of military 
service bad been discovered, which should prevent it from 
exercising a destructive influence upon the smaller landowners. 
Thorough reforms, such as the Carlovingian laws attempted, 
appeared in England less urgent, because its insular position 
continually induced carelessness. The mild sway of the royal 
race of Cerdic, under the advice of their spiritual and secular 
Thanes, was ever averse to violent aggression, and ouly cared 
for a well ordered administration, without touching the legal 
basis of the military system, viz. vassalage and a popular 
army. Cnut's energetic nature preferred, when in peril, to 
rely for the support of the royal throne upon a mercenary 
guild of three thousand Husearls, which could find no per- 
manence among the popular customs, the conditions of pro- 
perty, and the finances of the time. The mihtia, however, 
continued in its wonted groove. Cnut had also found it advis- 
able to conclude a peace with the Church. In lilte manner 
he allowed the accumulation of landed property to go 
without interruption. Like a meteor, therefore, the pheno- 
znenon of the powerful Norse king passed by, without solving 
any one of the problems of this political government. Still 
less capable of such a task was the weak rule of the last heir 
of the old royal house of Wesses. (2) Under the feeble rule 
of Eadward a third antipathetic force comes into great pro- 



(2) For tha Bocial forcea oppmod to 
tbe ooDiilitnOon I must tKfar my 
rMikn to ttie picture ^ven in cap. iii. 
of tbe Iwwl luDiI distribution. Tlila 
_ie prtmary evil vhicb the Anglo- 
B State, in spitu of its numeraiig 
"mt ■upporli, mold not bnpc to 
__ite (tide Kemble, i. 252). Wil- 
Itsf Malmeibnrr aays of tbe oational 
MMBbliiw of thii time, tliat aa often 
•■ the EoiIb assembled in council, tlie 
oneobose tbisnndtbcotlicTtbut topic; 
ttaaf were seldom ftgrocd io way good 
— --'n; tbey dcliberati'd more pod- 
g domeilio treaauu Ibaucratcem- 



ine publio Deeds. The same picture 
U diBivii by Lupponberg. i. 4G0 ; cf. alto 
Stubbi, Cunst. Hist,, i. lill. "The co- 
hesion of tbe nBtinn vrae grealest in 
tbe loivoat ranges. Fomilj. Lonnship, 
hundred, oounty held to^^ether vtben 
EaldomiitnwnsstrugglinKWith Enldor- 
man, und tho King was left in iBnlatcd 
dignity. Kent, Ucvonebire, Northum- 
brill had a corporatu life wbich Kng- 
land bud not. nr whivli she could not 
bring to action in tbe ereiitiitt emor- 
(fcuciea. Tho Witenagurt)Cilercpri!BPUted 
the wisdnm, but omiviiiiriitLiI m-ither 
tbe punei nor tbe will, of the nati 
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minence, the way for which was prepared in the courae of 
the preceding generations. 

III. This was the opposition of the mUsinstical to t^c TOgal 
power. From the earliest times the Church had been the 
reconciling element among national antipathies; she had 
helped the triumph over the smaller dynastic states ; she 
had shown herself in the early Danish times once more as the 
reconciling polity-creating power. But the Chnrch could 
never have attained to this powerful position, except upon the 
broad basis of landed property ; this property to the oxtfnt 
of about one-third in the kingdom was, in the later Anglo- 
Saxon times, in her hands. Her higher tasks were thence- 
forth entangled with interests of property, which in two 
directions opposed the demands of the State, First of all, 
the Church was the chief impediment in the way of changes 
in the military Byetem, which were every day more urgently 
needed, for she absorbed through her expansion the posses- 
sions of the State in the Folkland, and so deprived the sove- 
reign of the means of keeping on foot the requisite number 
of skilled warriors ; this was admitted by Bteda even in his 
time. The modest share borne by the Church in the decayed 
militia was not sufficient ; there was needed besides for the 
military requirements of the day a very great increase in 
the numbers of the Thanes. But the powerful interest of the 
Church was antagonistic to any fresh distribution of the mili- 
tary burdens; for every firm and more just distribution on 
the landed property affected first of all the possessions of the 
clergy, who were little inclined to make sacrifices for such 
ends, and still less to allow a secularization of Church lands. 
And yet no permanent military constitution was possible with- 
out serious demands upon Cliurch property. It would have 
required a violent reformer to beat down the opposition the 
spiritual Witnn would make to such changes ; in short, the 
monarchy in this critical century lacked its Pepin or Charles 
Martel. — In another direction, the Church assisted still further 
the expansion of " landlordism " in the legal system. Being 
herself in possession of privileged lordships and estates, she 
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contrived to gain before all else an extenBion of the power of 
private jurisdiction ; and in conjunction with the secular mag- 
nates she thrust down the free people deeper and deeper into 
the condition of a dependent tenantry. The entry of the moat 
noble classes into the Church had been a bleeeing in those 
times, during which she had to aceomphah, in tho face of 
violent selfishness, the great task of educating the people. 
But after she had herself become the greatest propertied 
power, and especially after Danish times, she appears ever 
more deeply bound up with the interests and the dissensions 
of the order of Thanes, in whose factions she took part in a 
very worldly manner. This worldly mindedness is indeed 
opposed in the Chnrch by a strong ascetic tendency. But this 
new tendency is a Romanizing one, which finds its ideal head 
in Home, and in the struggle between Dunstan and Eadwig 
does not shrink from humbling the power of the King. The 
Church, in the reigns of Eadgar and Cnut, had become already 
a buttress of the temporal power, Eomish views and Romish 
proclivities, the traditions of the Roman empire and a capital 
of the world, the legislation of the emperors and the popes, 
have all become part and parcel of the aims of the Anglo- 
Saion clergy — aims which, from personal inclinations, Ead- 
ward the Confessor was only too ready to further. About the 
middle of the eleventh century all these hostile elements in 
the State presented themselves in such a combination that a 
strong will alone would have been able to cope with them. 
The resign of Alfred the Great and his immediate successors 
had pointed out in all departments the direction reforms must 
take in order to restore to the State its waning power. But 
the dynasty of Cerdic was not destined to remain the creative 
power in England beyond the single century of its glory. 
Whilst want of public spirit, disputes, and open violence were 
conspicuous at all points, the Ajiglo-Saxons in this critical 
period experienced the misfortune of having a personally 
incapable royal family. The settlement of the warlike Danish 
Thanes had severed the ties which once bound the Anglo- 
^^^XOD magnates to the royal house. Beside them stands a 
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' powerful and intriguing band of FrelateB, who, associated with 
the families and proprietary interests of the nobles, are bent 
on the consolidation of their own power internally, and the 
insuring of their own privileges, whilst externally they aim at 
extending the sphere of their power, partly by a closer union 
•with Rome, and partly by an alliance with the Norman duke. 
With the decay of the old county constitution, with the ever 
stronger oppression and deeper humiliation of the freemen, 
national feeling and national strength sink down, and the 
country is prepared for becoming the prey of the foreign 
conqueror. It is always the military constitution which is the 
weakest point in tbia organization of the Anglo-Saxon State, 
a weakness which shows itself in the fact that the united 
kingdom could never entirely obtain the mastery over its 
British and Scotch neighbours on the borders. All the good 
institutions fall into decay, the burghs and strongholds are 
neglected, and the soldiers' guild of Cnut is soon dissolved. 
A few decades of peace, and the non-appearance of any foreign 
foe, appear sufficient to cause a relapse into the old state of 
carelessness in which men's minds are only occupied with the 
struggles of the nobles, and with the Church. From Church 
and State harmony and aelf-dependence have disappeared. (3) 



(3) A< to tbe e<»1eHiniticnl anti- 
LthiM of later times, ef- Chapter V., 
note **. Under Kiog ^tdpiar int^moJ 
peace and order are certainly reatorcc], 
bnt thin ia apparently i^ue to tbe fact 
that Archbisliup DunatAD rules in the 
King't natne. During- the long mieer- 
able period nC ^thelred 11. the prelalea 
in general appear devoid of character 
and nntnntworthj. In the statutes of 
these times the mora] oouditicm ia 
vinbls in the ecrioua waminga nhioh 
are eapeaiall; nddroeaed to thi> clergy 
iMl\\\l. T. 4. teq. : iv. 2; Cn. i. 6, '25). 
In EadwardtheCanrcBior, as well as in 
Godwino and hia military dcptmleDta, 
tie emhodicil two ftreat conlniHta in the 
life of the later Auglu-Soxon period. 
The King, eduialLii inenile upim the 
•oil of Franoc, ia dieguated with tlio 
drinking buuta iind manners of the An- 
glo-Danish magnates: and the cltrical 
ohronioleni ^itJi their Noiuiau leaniiiga 



love to describe the rough nsliosal 
manners, the drunkenness and enuae 
dobauchctj of the nation. Eadvard 
tries to escape from the aecular high 
life nf his times into quiet monaatic 
rest; but tliece again tlio national 
Anglo-Saxon feeling of the olergy in 
tlieir deviation from tl^o Boman Churoh 
annnye him- Hu ia a foretgoeT in his 
munner of life, and he auirounds hlm- 
Bt'If with tlio friends of hia youth, uid 
with Freiieh chaplains, whom he molcaa 
Uiahops. Tb'-court-Ui]guage isolready 
Frankiah. P'rankish body gtiarda and 
Praukiah gerSfaa of the burghs at last 
drive the Danish Thauea into open 
oppoaitiiiu, which ends wilh the victoiy 
ofGodwiue: Bn<l theKingisheticeFortb 
pluced under the guanliansliip of tbe 
seoular magnates. According to a 
c.rediblo record, in hia Inst hour the 
childless Eudward appointed hii 
btothet-in-law Harold to be lua ««>■ 
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Dismnl indet'd as the picture of the last generation appears 
to an higtorian, jet out of the confusion of this epoch two 
bri^t features gleam forth, features -which the changoa 
wrought by time have not been able to efface. The first is 
the preservation of the Germanic judicial system which still 
aurroanded personal freedom with protecting banners. Judg- 
ment delivered by peers {pares) and the forms of compurgation 
might fail the weak man as against the powerful man ; but 
they reraainetl a strong bulwark against the arbitrary action 
of royal and manorial magistrates. Even in the beginning 
of its decay the Anglo-Saxon judicial procedure still gave the 
impression of a fair trial ; accordingly it was for this reason 
that the fundamental principle of "trial by peers "was ever 
jealonsly clung to by the heavily burthened ceorl, as the point 
which alone lends value to the legal conception of freedom. 
Even in the greater lords' courts the old ordo jmlicinrmu 
appears to have kept its place. A formal court assembly of 
the Boccagers (theningmanna gemot) is indeed mentioned i 
the case of royal soccagers (Cod. Dipl. 1258). The feelings of 
the Anglo-Saxon Thanes did not incline towards arbitrariness 
and severity, and the later accounts show us at least that in 
the private courts a regular practice had become formed, as 



cTMor. But Nonniui wiitcra snppresa 
or deay tliia decieive fact. On the 
other side a rormer verbd promiae ia 

Sotod. which Kodvard la eupposed to 
fe gicen in faToor of the Norman 
Dnke Wiltium, and vhich Harold is 
■aid to bave acknovlegcd nith weighty 
osthi. whrn he found hinuelf bj ahuQoe 
in tho power at tbo N'orman duke. 
The Utter »art of Eadwnrd'a rsign i>a 
netwoik of intrij^nea within Ihs oli- 
Karchy, among which a portion of the 
high bom clergy nircadj regarded wilh 
bops tlio Xomian duka and the now 
FrankUh culloro. A uumber of the 
niirilaal lords hod long tince turned tu 
tho rising bud, and prepared for tho 



o of thti realm, Hurold found 

htnui-lf ahiiost entirely dependent 

npOQ Ibc Btrengtii of the old kingdom 

of Wmbcs, in which State und Church, 

VOL. I. 



Thnncs aud people, still held together 
mote Ihaa elsewhere. When the great 
army of the Normnn dnke had already 
set foot upon Enftliiih bolI, tho militaTy 
array of Mcicia, and the greater 
number of thu secular niBgiintes still 
held aloof from tho conflict in TaitbleBA 
neutrality. Tbo decisive battlo of 
Hastings (Senluc) whs only a struggle 
raiide by the peasant nrmy of Wussex. 
with numerous followers and mer- 
cenaries, Tho men of Kent, the 
nnliouBl amy, in tho conBcionseess of 
fighting for the national existence, 
struggled wilh a persistence and 
brarery which seem to show that with 
all the disseosions aud degeneracy of 
tlto ruling olasses, the heart of tho 
Ba)(on people generally wna healtliy. 
A stril<ing pictnre of this dcoisivo 
struggle is given by Freeman (" Nor- 
mun Comiuest," Ui. 150-507), 



I 
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well as a manorial system, which differed according to the 
locality. The confederate element in the tithings, and in the 
various voluntary unions or guilds into which the inhabitants 
round the burghs entered, preserved some vigour to the institu- 
tion for maintaining the public peace. The second permanent 
legacy was the development of family life and of the character 
of the people by the national Church. It is true, that in no 
other European country had the conversion to Christianity left 
behind it such deeply rooted and enduring effects as here. 
This fact is only apparently concealed by the later attitude of 
the superior clergy, and by the faithlessness of Danish Thanes, 
in whom the new Christian dogmas had not yet overcome the 
old spirit of Odin-worship. But so far as the Christian 
element was permanently blended with the national Anglo- 
Saxon, there was manifest in high and low a moral core of 
benevolence, truth, and faith, which found expression in the 
mild sway of the Anglo-Saxon lords as contrasted with the 
rule of their greedy successors. On these foundations it was 
possible to build up afresh a vigorous monarchical system. 
But what the weak and expiring dynasty of the Cerdics was 
unable to compass was, through the dispensation of Pro- 
vidence, to be vouchsafed to this country by the hand of a 
foreign conqueror. 
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SECOND PEEIOD. 
THE ANGLO-NOBMAN FEUDAL STATE. 



CHAPTEE VIII. 

tJTjbe ^ropnts 33ases of tjbe ^^orman Jpeutral ^tate/ 



William L, 1066-1087 
WiLLiAsi II., 1087-1100 
Henry L, 1100-1135 
Stephex, 1135-1154 



Henry II., 1154-1189 
Richard I., 1189-1199 
John, 1199-1216 
Henry III., 1216-1272 



With this period State and society enter into new relations. 
The Anglo-Saxon Commonwealth appears suddenly invaded 
by a conquest, by the thrusting in of a tribe originally 



* From the sources and literature I 
may specially mentiou— {1) (o) The 
«o-called ^* Leges et consnetudines qua$ 
WiUielmtu rex post adquiaitionemAnglue 
omni popuh Anglorum concessit tenen- 
dasj* for the most part not new de- 
crees, but Anglo-Saxon law, in so far 
as it was recognized by the Conqueror 
(with certain additions, for example, 
«. 22, 31) in a Latin and French text. 
To these is added (b) a short statute 
having reference to the criminal pro- 
cedure between English and Franks 
in an Anglo-Saxon and Latin text; 

(c) ^^ Carta WiUielmi Conquutoris de 
quibugdam statutis*^ etc., in Latin text, 
"with distinct traces of interpolation; 

(d) Carta Wilhelmi concerning the 
eoparation of the spiritual jurisdiction 
from the temporal, which, according to 
Spelman, must he placed about tho 
year 1085 (cf. Schmid, "Gesetze dor 
Angelsachsen," Ivi. to Ixi. and tho 
copy pp. 322-357). Without doubt the 



first-named, " Leges Wilhelmi " contain 
real ordinances, which have only in 
later times been brought into tlie form 
of a continuous statute. The genuine 
originals are to bo found reprinted in 
Stubbs' "Select Charters,'* pp. 83-85. 
The so-called *^ Leges Henrici L et 
Eduardi Confessoris " are private works 
dating from the twelfth century, con- 
taining Anglo-Saxon law as applied 
under Norman rule, and hence given 
under the Anglo-Saxon records of law. 
(2) The legal works of Norman 
jurisprudence are, Glanvill, ** Trac- 
tatus de Legibus et consuetudinihus 
Anglise tempore Henrici IL compositus " 
upon the procedure in the Curia 
RegiSy printed among others in 
Phillips' " History of English Law," 
vol. ii. ; Bracton, ** De Legibus et con- 
suetudinibus AngJue" (London, 1640), 
an exhaustive exposition of the private 
law and procedure of the period from 
1240-1255 (a new edition by Travers 
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northern, whicli, on the soil of Normandy, had adopted French 
language and customs, and brought over with it a peculiar 
mihtary and legal system. The Diilie of Normandy is recog- 
nized as King of England by a formally summoned National 
Assembly. The old controversy, whether "VVilham the Bastard 
conquered England, or under what other title he acquired 
possession of the country, may bo considered as decided by 
the Conqueror himself, who declared that he bad entered 
upon the possession of the country as the designated testa- 
mentary heir and legitimate successor of King Eadward, 



Twiu}: BrittoQ (Ed. by Nioliolla, 
1865) and Fleta, two abridged kw- 
booha datiug froni the lirao of Edward I. 
A general survey uf tbo legal Miircea 
nf this period cwcurs in Bieiicr, "Engl. 
GesohwomcD-Ger.," vol. ii. App. iL, 
pp. 83-80. A copiouB survey oF the 
history of tbo Fronch, NoimuD, aud 
Engliah sources ' of law is given by 
BnuDer in Voo Holtzendorff*B " Eoey- 
klcmedie," ii. 4. A ueir contiibudoa 
to tbo colleotioii of tbe Boaices is SI. SI. 
Bigelow'd " FlaeHa AngUmonaanniea 
from Will. I. to Etch. I." (Loudon, 
187B). 

(3} Btnle Treaties and Administra- 
tive fiecorda of tbe NortDBn timea in 
Uymer'a " Fxdera, caifoettliont*. liiiene 
eto." (Dew ed. 181G to 1G30 : 3 vols, in 
C parU, A.D. 10GI>-1301}. Tbe »1mi- 
uistrative reoords, wbicb from King 
Jobn downwards wore cbroaologicallv 
enrolled, and lately in part dcsctitied, 
and in part published by the Record 
'ssiou, fall iuto VbB following 



laOO-US^j, formerly preat^rvEil 
Tower, coutaiuiug tbe regular acta of 
Oovemiuent inclusive of foreign trca- 
ties, gruuts of ofBees, privileges, etc 
Cf. " A description of tbe Patent-rolls 
in tbe Towel of London," by Duffug 
Hardy, (1835). " Batuli Utieramm 
ofausnrtim in furri Londinenii atner- 
miti,"2TOls. (2) Law Court records and 
pleas nnoe Heu. II., printed in port, 
" f laei'forutn oUirgviiifui " (London, 
ISll); "Bottdi auriai regit," ed. PbI- 



Exohcqner of the Kiligx of En^'land." 
2 vols. (London, 1769) ia, through th» 
relmblo reprint of the Itecords, a book 
pf great general value. As ta the 
Stale Laud Register, Dameaday Book. 

(4) TreatiBGB ou tbe Hiatory of 
English Law : Sir SI. Halo's " History 
of tbe Comojon Law," 2 vols. ed. Rim- 
mington (1791); Reeve's "History of 
tbe English Law " (3rd ed., ltiI4). A 
eurious, but much used and useful 
collection, is to be fouud in " Hmriei 
Spelmaimi Coder Itgum vtUrttni (fotu- 
iortim regni Jnj/li'iB ab ingratit (hit- 
lelmi I. m/pie ad annum 9 Bear. III." 



Printed from Spelmnn's mpera by 

' ,_ e( SH^, and in Howard, 

Anciennos loix dea Frangois," Rouen, 



'WtlkiuB, p. 284 tt 



1766. voL ii pp. 120-428. An eicel- 
l«nt exposition of tbe sources with 
intruduolious is tbikt by Bishop Stiibbs, 
" Select Ohartcrs" (1874), pp. 79-425. 
Fur tbe legal proceduri?, ef. M. M. Bigc- 
low, "HisWry of Ibo Procedure ia 
England from the Cimqucat"(Londoii. 
1880); Forsyth. "History of the Trial 
by ,Iury" (new ed., IS57): Bninncr, 
" Entaiebung dec Scbwn^ericbte " 
(1872). 

(5) Geneml History of England: 
Lyllleton, "History of Henry U." 
(London, 1767). 3 vols.: Mullam. 
"Middle AguB," cap. viii.; Lepfwi- 
berg-Panli, " Geachicnte ron England." 
Toll, ii, aud iii. Tim priucipal work 
on this period ia Fn-cmnn's ■' History 
of tbe Nomian Conquest of Engbmd," 
vols, i.-fi. (tlie flrat two volumes in 
ilia Srd edition). Important additions 
for the Norman period are also given 
by Stubba, " Const ilulionol Historv," 
vols, i., ii, (1874). 
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This was the only mtmner in whicli tbe new monarch could 
gain the permanent obedience of his new auhj'ects and mate 
a stand against immoderate pretensions on the part of his 
followers. It was not, therefore, the tribe of the Normans, 
bnt Duie "WiUiain who had got possession of the country, 
■with a title from the pretended will of Eadward, with the 
consent of tbe highest authority in the Church, and with the 
consent of the National Assembly, by means of nmneroua 
Allies and paid soldiers. As a matter of fact, as well as of 
right, it was possible to treat the country in this way as a 
personal acquisition, as the "Seigneury," "Dominion," "terra 
rftfis Anplica," "terra mea" — a designation frequently found 
in the records : " Gulichnus I. conqiieslor dicitiir, qui Angliam 
eonquUivit, i.e. fii:qnigii-it (purchased), j(o)t q^uid subegit " 
^Spelman, Glossary). The mutual relations of the Saxons 
and Frmiriijenie, howeyer, remained for many generations 
hostile. Tbe conquered people repaid the haughtiness of the 
■victors by attempts at rebellion ; and when these failed, by 
silent animosity towardsthe new lords and their Frenchcnstoms. 
The best way of considering tbe period is therefore that of 
a permanent mihtary occupation which (with its numerous 
fortifications and the maintenance of paid soldiery) led to a 
thoroughly new military organization. But the same change 
■was also founded on the needs of the country. The Anglo- 
Sason Commonwealth had fallen through internal dissension, 
a defective organization of its military array, and tho faulty 
distribution of the mihtary burthens. To regain the unity 
and power that was lost, in the place of a discordant system 
of national militia- and personal vassalage, the whole of tho 
landed property in the co'untry, so far as it was able to beai- 
the necessary burden of heavy ai'med troops, had to adopt the 
principle of a standing army based upon the revenue derived 
from the land. This was almost a common need with all the 
Germanic states that had risen on the ruins of the old world ; 
and in the centuries of striving after it, isolated elements of 
the feudal system appear already in the Anglo-Saxon period. 
But there was still wanting such a permanent and uniform 
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bond of aenice aa was compatible with the personal freedom 
of the obeying party and the honour of a freeholder ; hence 
the manifold preliminary arrangements, attempts, and re- 
lapses. The period of the feudal system dates from the time 
when tbo featm'o-of military burthens becomes predominant 
in landed property, and the grants, to which the chai'acter of 
mihtaiy pay is attached, give the wan-ior a permanently 
dependent position. England is the only state in which, 
through special circumstances, a systematic application of 
this system was possible, which made the State in some 
measnre the sole proprietor, thence proceeding to a fresh 
distribution. It was the position taken up by William as 
the legitimate successor to King Eadward which settled this 
question also. In treating as rebels King Harold and those 
who fought on hia side, and the Saxons who aftem-ards 
opposed William, a legal justification was found for a general 
confiscation of landed estates. The inheritance of Eadward, 
the possessions of the family of Harold, and the remainder of 
the old Folkland were immediately seized as royal demesnes* 
By virtue of grants, the leaders of the conquering host entered 
into the possessions of the rebel great Thanes, and in like 
manner the warriors seiring immediately under the Dnke 
were endowed with estates that bad become vacant in the 
different pai-ts of tho country. The great feodaries could 
either immediately furnish theii* contingents or do so by sub- 
infeudation, by which means a portion of the Saxon Thanes, 
who bad not been compromised in the war, could remain as 
under-vassals upon their old estates. In like manner the 
possessions of the churches and the monasteries were re- 
tained to them, and in some instances even tucreased. The 
object that the royal administration now pursued for a century 
was to impose, upon the whole mass of old and new possessore, 
an equal obligation to do service for reward. The standard 
adopted in carrying out this system was approximately that 
of the five hides possession of tho Anglo-Saxon period; yet 
with a stricter rating according to the value "of the produce. 
At that period an estate of such a productive value would be 
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bound, at the royal command, to furnish one heavy-armed horse- 
man for a forty daj-s' service in the year {scrvilluvi. tuiim mititis). 
The legal incidents of these newly-organized modes of 
property*' were only definitely established in the reign of 
Henry 11. ; but conclusions and interpolations show us that 
the royal administration adapted the feudal customs that bad 
been formed in Normandy to the territorial conditions which 
Gxiated among the Saxons : " illh (that is to the Anglo-Saxon 
laws) tningmiirinag Ifi/ea Ni'ustriic qim ad n'ljni paeem taemlam 
effifacisgimte vidchaiitur adjecit" (" Dialogus de Scaocario"). 
The Engiisli feudal system is made up of these two elements. 
Five legal incidents stand out hero sharply defined, which in 
liome measure differ from the continental feudal system, 

1. ^fie tiTonliitional ^mtiiuibilitii of ttje CiiTnnt. According 

to Norman-Fronch custom, sucb hereditabihty has been con- 
sidered the rule in Anglo-Norman fiefs. (1) Yet the form of 
giant "dedi et concesxi tibi et heredlhus tuie," only means a 
concession amounting to a continuous military pay. The 



•• As to Ihe law incidents proper 
to the Inadal aysleia, tlie views of 
Littleton. Selilcn, Coke, aod Bluckatoae 
Bie cItmIj condeneed in the coBiprc- 
beluiVD Dotd of Uargrave to Coke on 
LiUleton, 191. The proceedicgfl at tlio 
gn»X ftct of homage in the court held 
kt S«li>buTjare rerarded Id the Anglo- 
Suon chroDicIe in the namo termB as 
tbey lua lumted in thu " Aunnles 
W»Terliiiii«u>," a.i>. 103C : ■' ihi-pu: c. ns- 
mul eoram m barema mi, rf ojnnet trr- 
rarii hnjiu rrgni, qui alirujui prclii 
tra»t, agmeunipn /e«di fuiiiml, et 
«muf iominrt lui ^eeli rani, et jura- 
ttnmt iUi fidflOaUFja Boaira omntthl>- 
nrfMi" (I. Boport on Peer's Dicnitf, 
M). ThotMhnical tennsoffendal-law, 
"feod. rendiia. boronee, tiUMSores. 
fdoD J relief," etc., appear in tboDomei- 
dky Book here and there miugtrd with 
the older eiprcesiooi. The word "/'"- 
dwm " hail hitliarto occoned in no cod- 
Umponir} SDurce of the Anglo-Siixon 
law. Tli« term "baron" ii snid to 
ooeur for the lirsl time in a letter from 
fopaiiiclial^ IE. to Eadwurd theCon- 
----it (Heywood cu Kunks. 210), 

} 'ilic heteditability of tbo Kngliib 



fleffl down to King John Is doubted bf 
PalgniTO (i. 38S). He says it was at 
that time tliat the writ de teftrit liber- 
lai'lii first was framed, that until that 
day Iho invoatitnre of the new feoffee 
was regarded as tlio subject of a fresh 
oompaot. It is truo tliat the so-called 
Carta Wilbolmi (iii. S] contains tho 
exprees assurance : " Proat tUUiitain 
ftl ei; et Hilt a n«6ui ilatnbtm et em- 
eeMMiia Jure hendUario tit ffrptlinim, 
per cornniune mrmliun lotiiu rejjni 
norfn." But tliis possn^ belongs to 
the spurious additionB,wliicb in Stubby' 
"Chnrtcrs" baro been rightly ropu.. 
diated. NevBrlhelcsa, in tho Nonnan- 
Frankish feudal Juv tbe lic-reditiibility 
of the fief had become so for established 
tLat tlio King coald not deny it without 
driving the whole of tlio vassals to re- 
tistunoo, besides tho groat f sasals who 
were at all timfs ready for revolt. The 
hereditability has nev.et from the first 
been seriously disputed. The weak 
point lay only in tbe defects of the 
administration of Justice, vspecjallf ill 
tho wajit of a right of action locotnpoL 
tlio King to renew the IIl'I'. 



^^ 120 



Constitutional ITisUm/ of England. 



y apoa 



enfeoffment of the heir only took place conditionally upoa 
bis being a man capable of fighting ; and that of the heiress 
only where there was a failure of males, and in order that she 
might marry a warrior and one acceptable to the military 
chief. Accordingly it was natural that the feoffee conld neither 
Bcll nor mortgage the estate, nor make it a security for hie 
debts, nor dispose of it by will ; and hence follow these further 
!al incidents : 

2. IS^t IScltfafum, latUtf. As an acknowledgment that 
the feudatory only possessed the estate on condition of doing 
military service, a certain quantity of weapons and accoutre- 

;nts or a sum of money were rendered by Norman custom, 
when a change of the person bound to service took place ; 
out of which proceeded at last a fixed recognition-money of 
I one hundred shillings for each knight's fee. In a cei'tain 
Bense the Prima Scixina, Primer Seisin, is an addition to this. 
For greater security the King, as lord of the fee, could take 
possession of the estate after the death of the vassal tmtil 
the successor proved bis title, or, where necessary, pleaded 
and obtained his right, and bound himself to pay the rc- 
Uviiuii. According to old feudal custom the lord could in this 
way claim a whole ycai^'s income. (2) 

3. jfeuTinl ffiSHiirbsfiip anl) ittanfatje. As it is an act of 
favour on the part of the feudal lord, to give the fee to one 
personally incapable of military service, so he can take bock 
the estate, when the heir is a minor, and can exercise in 



(2> TliE relifift (ire ImBod upon Nqr- 
raan-Frencli customnry law. With tv- 
gord to tlie Saxon Thanea Ule King 
COTild ^ao rcter to Uie ln«8, of Cuat ii. 
70, 71 : Hud pruhnblr th<8 ia the mtMin- 
iug of the 'Les^B Willielmi I. 20, in 
irhich with uniniportatit dvviiLtiooa 
tiota thu origiiukl, tliK law of Cunt ia 
trnnalatod; siiniluriy in Hen. I. a. 14. 
The question hu been inattriiilljr elu- 
t'idateil by Fieemau and Stubba. The 
■'heriot" in tlie Auglo-Saxon aouse 
wntinued oa an obligntory dnty of 
tho heir to "mafco payment," but yet 



voasal. Now (he Eseheqiier aiibeti- 
ttiti^d for this poailiou tlie Franco- 
Normnn feudal idea, oecording to 
which the lord a from Ihe fltrt thu 
Dotnal onner, ntid {iTonta by invetti- 
ture to tlie new feoffee a "domhtium 
de now '■ .(Stubba, 1. !G1). Tho pay- 
ment of tlie heriot in horset and 
WGoponB ccBscd with tbc Aasize of 
Anna (27 Henry LL). according to 
wliicli the wenpuns of (be decerned 
should ulwaya bo preserved lo tbehmr. 
Since Uien a mm of money, amovuitiiiK 
to 100 all., woa fixed for each knialil^B 
fee. 
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person or through a cualos the rights helonging to it, 
imd continae this wardship, enjoying the prohts, until the 
completion of the heir's twenty-first year, without rendeiing 
any account (Glanvill, vii. 9, Bee. 6). As tutor Icjitimus of 
the ward's person he might also give the heir in mtirriage 
when the latter has arrived at a proper age, and on such an 
occasion can esact money payments ; a custom which arose 
under circumstances when the nearest agnate was wont to 
drive a bargain concerning the marriage of the ward. In 
failure of sons, the heiress remained under this profitable ward- 
ship until her majority, and when she had eorae of age, was 
married by the feudal lord to a husband, who now became the 
real feodary. In the spirit of the old wardship the marriage 
of the female ward was also regarded as a money business. 
The revenue rolls show us how, in Normandy also, female 
vards were given away for 100, 600, and 700 Uvres of Anjou 
<Mados, i. 520 ; GlanviU, vii. 12, see. 1). (3) 

4. aflJS, fluiilia. The origmal destination of the fief as 
a means of obtaining service for the lord binds the vassal to 
on extraordinary contribution in extraordinary cases of honour 
and necessity, notably to ransom the lord who has been taken 
prisoner, to endow the lord's eldest daughter, and when hia 
oldest son is made a knight (pur fiiire Fitz-Chevalcr). These 
three cases are mentioned in the Grand Coatumier and 
amongst the Normans in Naples and Sicily as the customary 
ones, but do not absolutely exclude other urgent cases, espe- 
cially contributions made by the under-vassals towards the 
reliefa and aids which their lord pays to his feudal over- 
lord, and for the payment of his debts. (4) 



(3) Fondal WMd*Uip and nmrriogo 
«n pen^nW licritMl from Normim- 
VrnMb feuda] cuiUmiB. for to liuTn 
ftnindvid them upou Cnut'a Tbane-lsw 
<CBm ii. 72-75) would tiATc boon lets 
odvnUetKiiiBfurtbeEictieqiier. Moru 
cuot ittfonnation ii given \ij Glnn- 
rfl, y\L 12, MGordioK to '*"cli the 
numa^ of the danglitun of llio crown 
■vmmI u derived from the liMa Itgi- 
iteaof tho retulol lord; bal ILe right 



of conaenliiig to the mcuriBgo of e«ory 
heiicte, frii[u tho i^JrDumttiinue tliat 
otliGTwise t)io fuujul lord could havs 
a vasBul forced upou him. Ths nasoiit 
wn* not to ho rrfuaeJ without "ji«(» 
cauta," but neglect iit obtniuing it ia 
pnuiahcd nith Iho lou of the flcf. 

(4) The Auxilia wiJl he ttoitcd of 
more fully under the bead of Fituu* 
L-ial AdcuinlsCmtion. 
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. ®iK Esi&eai, Jfoiftiiurr of lije Jfitf, ia the last decisive 
point in wliicli the conditional value of tbe grant appears. 
The former takes place when the feudatory dies without heim 
capable of Bucceeding to tbe fief ; a case that must frequently 
have occurred, inasmuch as, until the time of Henry "VTII., 
there was no right of disposing of lands by will. Still more 
frequent was forfeiture on account of " felony," which inchides 
almost all important crimes, regarding them fi-om the point 
of view of disobedience towards the feudal lord. The especial 
barsbnesB of the English feudal law adds to the formal at- 
tainder on account of " treason and felony," a corruption of 
the blood or disability of the descendants to succeed to tbe 
inheritance. (5) 

These are the five points of the feudal system, round which 
for centuries the most important dealings with the vassals 
revolve. As to their origin the oldest authorities are remark- 
ably silent; no statute introduced the feudal system into 
England, or in any way regulated its details. Tbe charters 
of "Wilham contain merely a general recognition of tbe con- 
ditions of property. Nor ia there any trace of bestowals ot 
fiefs through which tbe Saxon Thanes either sought after or 
received a re-graat of lands to be held "according to feudal 
law ; " and it cannot have originated in the framing of the 
deeds of feoffment, for these were only expressly formulated 
in much later times. It was rather the practice of the finance 
control and of the courts which in course of time developed 
its details from tbe following combination of circumstances. 

When tbe Conqueror conferred investiture upon one of his 
faithful followers, there lay in tbe use of the customary words 
a reference to customary legal relations on tho side of the 
grantee, and of the thing granted. 

1. Tbe grantee subjects himself through tho words " devenio 



(5) The right to property for wliich 
no heiia can be Tound -waa ulrraily 
found in the Anglo-Saxon law (Cod. 
Dipl., No. 10R5X but, in conseijneneo 
of the wtitit of K rifiht of diapoaing by 
will in the caso of tlie feudatory, nt- 
tained Dewanilunlii>arJ-o" " 



Forfoitiire on ncconnt of crimes i» 
even iu tlio Anglo-Saioo period not 
confiDed moivl; to treosou, as a gene- 
mlly BuppoBwl, but ntso took plaoo in 
tliii QBse of other eetiouB orimei, Bui 
in the feudnl hiw still 
ciplca of felony were also applia 
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homo Tester " to the law, as established in Normandy, and as 
it is administered according to the custom there ; and the 
Anglo-Saxon cannot in this matter claim a right different 
Irom that of the Norman. 

2. The thing granted is, as a matter of course, granted 
Hcoording to the rights which the preceding possessor had ; 
that is, with all the burthens and duties which originated ia 
the conditions of the Anglo-Saxon Folkland and land granted 
to tenants, and in the conditiona attached to the alienation 
of fiocland : the Norman also was in these matters to have 
no greater right than the Saxon. Where these two relations 
were not in congruity, the Crown was naturally inclined to 
put in force whichever right was more favourable to itself. 
But in other respects it was necessary that the feoffees should 
be treated as nearly as possible alike. Hence in the Ex- 
chequer and the Cui-ia Eegis (that is, from a financial as well 
as a legal point of view) new principles were formed which 
kept the middle path between Norman and Saxon customs, 
and blending both together produced after some fluctuation a 
nniform law. And from these points of view all the details 
of the feudal law can be explained. 

The most important deviation from the continental system 
lies in the institution of arriere-vassals. The Conquest itself 
and the mixture of nationalities had rent asunder the natural 
bond subsisting between the great vassals aud their followers, 
BO that the Conqueror could successfully put in practice the 
maxim that every under -vassal and gi-eater fi-eeholder must 
take the oath of allegiance to the King immediately, by which 
means, as regards militaiy semce, all subjects of the realm 
should be immediately under the Jving, Consequently every 
oath of foaity. which ia sworn to the private feudal lord, 
excepts allegiance to the King, " salva fitiv dehila domino et 
heredihus ejm " (Bracton, ii. 35, sec. 8). By this maxim which 
came into complete operation in England, the key-stone was 
inserted in the edifice of the feudal state ; and a final sanction 
was added towards the end of the Conrjueror's reign, at a 
great extraordinary court and muster of the feudal militia. 
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held at SaliBbury ; witli regard to which the Baxon Chronicle 
uses the words ; " Omnes prwdia tencntcs, qwitqiiot eseent noOB 
vidioris per totam Aiigliam, ejus homines facli sunt, et omnet 
ec iUi siihdidcre rjusqiu: fncti stmt vasitlli, ac ci Jutditatis Jtira- 
vienta jircEstitcriint, sr contra atlas qtioscunqne illi fides futnro»" 
(Chron. Sax., a.d. 1086). By a great act of homage the 
infeudation of the whole of the landed property in the country 
waa here proclaimed as a law of the kingdom. It was, 
indeed, an important event in English history, when William 
made his faithful followers, from the greatest magnates down 
to the squireleBS knights and the freeholders, kneel down 
before him, and placing thou* folded hands in the hands of 
their royal master, swear to him the oath of fealty on 
account of their possessions. This act alone necessaiily gave 
the Eughsh political life a different direction from that of the 
continental states. 

Connected with this systematic introduction of the feudal 
system, in the years 1083-1086 a comprehensive property- 
register of the kingdom, the " Domcsdaii Buok," "' was drawn 
up with unexampled completeness and accuracy ; a register 
invaluable to the Norman political administration, and 
equally so, as a trustworthy groundwork, to the historian. A 
division of the land into knights' fees does not appear in this 
land register ; but a perfect foundation for a future list of fiefs 
was laid in it by the registration of townships and hides, 
embracing not only agricultural soil, but landed property, 
with all its appurtenances in the shape of customary services, 
dues, and safe-conduct money. The existing conditions of the 
land and soil remain in the lower stratum unchanged, hut 

••■ The origin of the DoinoBdny 
Book JB (Irscribvd in LappcnbiTg, ii. 
143-154. It was oflicially printed in 
the VMii 17S3. in two folio toIb. : to 
wbicn w«re added four aupplemcntarj 
Tegi»ten nnd indices, iu two additional 
Tolnmci ot the Btcord CDmmiwiion, 
181G (ExplanBlorv Irciitiaoi hy Kel- 
Jiom, 178((; Sir H. Ellin. "Introdno- 
lion to the Domesday Book," ISliS). 
Lntely. thu Lutiu text has also Iteen 
jirintod for certain eoHnties in extenm, 
without the abbicviationit (London, 



uml>6rlaud, Cumberland, 
land, and Durtiam, nliich irero hb jet 
not in tho secure poseeeaion of the 
Normaiig; LnDPiiBter does not oppoar 
to havi] been orgnuized as a oount; 
until HBDiy III. : Loniltru, WitioheBter, 






a otlicr 






The attested snni totol of the 
men was 283,ai2: that of the regift- 
tered "hides" about 112.'i,()00. 
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henceforth they form material for new tenures in accordance 
with feudal law. 

At the head of these masses of property stands the King 
with a reservation of more than one thousand manors, to- 
gether with nomerons chases, parks and forests, formed out of 
possessions, for the reservation of which the old relations 
between the Saxon royal house and the Folkland gave a good 
title. The former possessions of the great Anglo-Saxon 
Thanes, and county Thanes, which had become vacant by 
, flight, and outlawry, form the principal material for 
iding for the vassals of the King ; the Saxon Thanes 
Btill remained in possession are to be found principally 
the snbtcnenti's of the Norman magnates. Tho 
possessions of the Bishops and the monasteries are incor- 
porated into the new system of property, with the proviso 
of a duty to furnish their contingent to the feudal mihtia. 
The freeholders who still existed, the landowners bound 
to magisterial dtities (socliemaniii), and the liiiy;iriisi:s kept 
their places almost unchanged. In like manner the Anglo- 
Saxon peasants, ceorls, viUnni, remain as they were ; also the 
&irm labourers {bordivrii), although these aleo were partially 
sapplanted by servants whom the Norman lords had brought 
with them. In the still remaining serfs (sm'i). who were 
few in number, no change can be seen. As Domesday Book 
states the several modes of property existing at the close of 
the Anglo-Saxon period {temjwrc Reijis Eduardi), as well as 
those at the accession of William, and when this land-rogister 
waB framed, the changes which had taken place in these 
descriptions of property may be surveyed from the following 
table : — 

Timpore Edaardi 
Chief proprietoiH unJ otben 
King'i Thanes 
UiUtM 

TenCDtcs et sulilODeTites 
Eooletdutici 
SoohemanDi . 
BnrEonaeB . 

Botdarii 
CotbiiiL 
Boni .... 



l,59i)l 
2131 

1,5(14 
23,4M 
17,105 
]02,7M 
71,823 

5,407 
36,552 



Tem}inre WOlifliai. 
Vassala of ihu Crown 
Su)iteacntps . 



BurgpDB^ 
Villani . 
Borilarlt 
Cottarii. 
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Hence we perceive that extensive changes have only ta&coi 
place in the great landed estates, and that in the course of 
the Conqueror's reign the last Saxons have been ousted from 
the lands and from the position of great Thanes and Bishops. 
The grades of landed proprietors at this time are thei'efore as 
follows : — 

1. About sis hundred persona and corporations appear as 
secular and ecclesiastical Crown vassals {tenentcs in capite), 
but in very different degrees, About forty lords (the later 
Biirones majorea) are enfeoffed of an aggregate of estates, 
which may be compared with the lordships of the Sason 
great Thanes, but they are scattered about in different 
counties. About four hundred warriors (the later Baroiieg 
viinores) who served immediately under the Duke, were 
enfeoffed of single knights' fees or manors. The line of 
demarcation between the two is in this period merely one 
founded on fact, and a changing oue. Among the spiritual 
lords the landed possessions of the majority of the Bishops 
and certain great abbots may be compared with those of the 
great secular feudatories; the great majority of fees are also, 
Irom this point of view, small. It is only when many smaU 
and doubtful forms of possession are added to these that the 
numbei- of 1400 tenentcs in capite appears, as given by Ellis. (1) 

2. The second rank is formed by 7871 suhtenentcs. As the 
greatest feoffees had to furnish a whole company of heavy 
armed soldiers, subinfeudation was a suitable, if not a neces- 
sary, method of famishing the contingent due. For the 

(1) The nnnjber of tbe latenla in registoivd in one connty, 180 in tw« 

copflB ii eiven by Ellis at HOO, but or mora pliioeB); 11) ComiUux; 20 

many very obscure elementB nru reck- ntlier women und duu^hterB. aad a 

oned among this nanibi^r. Tbe ei- fen collective appellation!, Homino* 

tmctB referred to in Kelbnm, give us liiberi SaiU, etc. 

fbllowB; — I nccnrSingly nssitmo the existenoo 

(a) SoelesiaBtical entrios ; 19 Arch- of at IoubI fiOO Crowii vaisaU in ronnd 

biebopg and llishops (among them a numberB. The Anglo-Saxona had ol- 

ft>wNorrauiie):20CiiioniVi; SfiAbbola, ready been ousted from the greater 

AbboBsea Bad Abbeys ; US Jicdetiir ; 11 pcwaessiona : Wnllheof is mentioned as 

Fraihi/Uri; 2 Diaeoni: 3 Caprllatii ; beiog the Inat Ealdormau, and Walf- 

_... ... ._ .rn _-__, — ._,._ gjujj i^j ([jg ]ggj Bishop, Among the 

; 39i small Crown TasBals, howeror, Vfo find 
many nith Soiou nnmeB. 
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Moiman soldier this signified a fresh grant on the part of bis 
chieftain; for the Saxon Thane, who was left in possession, 
it meant a limited recognition of his possession with fresh 
bnrthens. At the time of Domesday Book the partition 
of great estates into subfeos bad only been begun in a 
limited degree. But Crown vassals and corporations are 
CTen then both met with as under- vassals. (2) 

3. The rest of the population, who were not subject to 
military service, were mostly, though not entirely, incorpo- 
rated with the great estates in which they bad for the most 
part a precarious or heavily burdened possession, to which 
were added also certain other burdens by reason of the feudal 
duties of the lord of the soil. As a constant companion of 
the feudal system is now added a tax duty {tallagium), to 
■which all inhabitants of town and country were subject, who 
were not hound to the feudal military service. The chief 
groups are : — 

10,007 lihfiri homiues, among whom, however, the names did 
not yet imply possession of freehold estates. (3) 



(2) Among tho T^I tuUenentei, 
about ose-hatf of the onmefl ara atill 
Saion; thu Domeatlaj' Book nakea 
mention of "laini" in nsarty all 
cmuitiet (r/. HejwcMid, pp. S.l, 120, 
135, 200, 208: we also ElJis. i. 143). 
Dirimoti of lorgu estateB bj Bnbin- 
fendatioD permnnentlv deprived tho 
great vaoBal of the eDjoymont of pro- 
pricloTBhip, and waa tti^eForo avoided 
4w mnirlt ni pOBsible. Ooly for tbo 
■piritnnl norpomtioca theio existed 
from the first a certain necessity for 
tbis course. It is expressly deolarod 
of Archbishop Lanfranc that by order 
of the Kin^ he cnleolTed tbo fiirmers 
on his loidehipa (tbe "tlireuges") aa 
naAer-yaaaBlt : pnteepit rex, u( de eia 
tHtlilai JUnni ad Urritm de/cndaidam. 
Especially for the landed estataa of the 
oatbedrsl akaptora ten knights woru 
enfeoffed, and for this purpose lands 
of the Talue of £200 were nasigued. 
On thi) other hand, uudcr Williiim 
nufui, tho Abbot if RDiDsey wna atiU 
Allowed to furnish three knights b> 
tho feudal militia, without a. formal 
BObiu/euiinlion CStulba, i. 262, ausj. 



It ia apparent from many inltanoes 
that ccclesiasticB and great vassals, 
with fbe lojal licence, &eed their 
whole eetates from fuminhiDK feudal 
troops, by creating by sutiinfeudatioD 
a certain number of Bub-voseala unoe 
and for all. Landed estates belonging 
to abbeys are frt'ouenlly mentioned, 
which, o'nco granted to English Thanes, 
became under Williitm aubinfeudnted 
accordance with Normau feudal law 



(Fre. 



479). 



(3) Of the 10,097 liberi homlati and 
HMl liberi ftomineg commendiili, 4487 
are met with in Norfolk, and 7470 in 
Suffolk, that ia in Danish couuties. 
According to the Dane taw the 
compensntion for the liber homo was 
three works, that of th(> focmunniH only 
twelve onia, Henc« the appellation 
would aeem to express a somewhat 
higher grade than tliat of the toe- 
(Hdniiuir, although other passages aeom 
to make this doubtful. The old eoia- 
metulalio was also interpreted by the 
Normans as a gubinfeudation, lbou);ii 
it merely aigoiQed tha finding of a 
landlord aa an act of agreement be- 
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23,072 sochemanni, hereditary possessors, who are only 
Bubject to the magisterial jurisdiction {soca) of a lauded 
proprietor without being incorporated with an estate as 
tenants. (4) 

79G8 Biirrjenses, the great decrease in whose numbera is 
explainable from the desolation caused by the war. (5) 

108,407 villani, the new term for settled ceorls or th& 
proper villeins. (6) 

82,11!) Bordarii, that is, agi'icultural servants, workmen, 
and labourers, but who were often in possession of houses 
and small plots of land. (7) 



twcen the lorrl anil tbo " oomniotided." 
In the land regiettr thia relation is 
treattd of na na ablatio feuili, and cod- 
■eqaently aa a traDsferabla " real 
liKlit," reBiding in the fBuilnl lord 
(FreeBftn, v. 463, and Indes, i.v^ 
" C^mmendalio "). 

(i) Tbs 2H,on loeinanni are recorded 
ia almoat exactly the eams uuinber aa 
existing at tho timo of Kdwud. The 
instiltition must accordingly bo buaed 
oa a fixed legal couccption, and tbta 
con only be the Saxon legal juriwlie- 
tion. Id the treatise oCSpelnian, "Jie 
Natura Brrvium," they are DseutiODcd 
tu having n title ^ilh epcrifled acr- 
vicea, lu auitors exempt from the 
commoD popular courta, and only 
leally bonnd in their own court, an3 
capable of haying others in villftiagio 
utidet tbeta. Ccilaiii aoomcn am met 
Mith Bg«in OB QDder-rnBBals, and in 
poMeseioD of a whole mnnor (Ellia, li. 
389). 

(S) The Surgim*fi Imd been rcdaoed 
by vnr from llieir oiigicel Dumbcrs 
(17,IDS) ; Domesday Book deseribe« 
the coDditioD of decay and tbe number 
of fonaken houses in many iudividanl 

(G) The TiBniii (108,407) embrace the 
mass of the ADglo-Haxon ceoils in the ' 
poailioD of peasants on the lord's 
estates, as ircU as a number of ttie 
old peasant projiriDtora end hereditary 
poiaeESorB, at tbe timo of Domesday 
Book. It is diffionlt to believe that 
among tho still doughty array at the 
ri«aaniita of Wessex and the "men of 
Kent," an hcreJitary proprieLorBhip 



ahould have irholly vaniahed. At to 
the degradntion of the villani in this 
period. >«e below in cap. xi., pon- 
gropb iii. For the rank of the "liber 
fiomo," the possessian of a pensant hna 
woa without ony dscieive influonoo r 
" Item triiementum noit tnatai lUttunt 
libeii non magii qaam tervi. Poterit 
rnim liber homo tenen purum mltciia- 
gium, faeiendo quicquid ad f^Ueiiagium 
pertlnebil, nl nfAi'Ioniiniit liW erit, ram 
hoe Jarial rations vilknagii, tt iiott 
Tatumeyenonx ituc " (Bract., ii. c. 8). 

(7) The 82,119 Bordarii are regu- 
larly mentionai in the Doiuesday Book 
after tbe villani, as beiOR Btill inferior 
to tbeae. According to Dd Cange. the 
term anaweia to our " cottager, that 
ia, denotes the labouring classM, to 
whom, in additiou to their dneUing. a 
garden and u few aorea uf laud tuut 
froquontly been given. 

A survey of these conditions is ren- 
dered mote difficult by Uie fact that 
the I.ntin text of Domesday Book 
very frequently ttanalated the Angld- 
Saxon terms iu an arbitrory manner ; 
that the commisaionera intbe different 
connties did not moke use of a uuiform 
rule of expression, that ono and tli» 
same term might embraoe locally dif- 
ferent legal relatious ; that on the otbep 
hand similar conditions were denoted 
in different places by different tees) 
terms; and, flaally, that oui knonledge 
of the smaller kinds of property is ex- 
ceedingly defective. Aa [o the slats 
of things at the close of Ihia period, 
viile below, cap. xx. 



k 
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The rule which determined the further devolopment of 
these conditions van manifest : namely, that the Saxon could 
not claim more than the Norman, and that the lower claaeea 
(apart from tlie obligation to feudal military service) must 
subject tbemBelveB to the limitations and burdens laid upon 
tbem by the upper claeses. 

By the extension to these classes of the oath of fealty, the 
reliefs, escheats, and forfeitures, it came to pass that after 
many generations the maxim of jurisprudence was formulated 
"that the King is the universal lord and original proprietor 
of all the lands in his realm, and that no one possesses or can 
possess any portion of tbem, which is not derived mediately or 
immediately from a grant by him," The new order ia a 
thorough arrangement of society into ranks according to 
military service, an immediate and effectual subordination of 
the upper classes in military obedience to the King, and con- 
Bequently a still stricter subordination of the lower classes. 
The whole landed property became thus uniformly subservient 
to the State, and has remained so to this day. 

The legal construction of the Enghsh Feudal System was 
deduced by the author of this work in the second edition of 
his "Enghache Communal-Verfassung," and bis "Englischea 
Terwaltungs-recht" (1863-18G7), from the legal sources and 
printed records then available, but has been since that time 
completed and rectified hy the copious investigations of Free- 
man, " Norman Conquest," vols, iv., v., and vi. (1871-1879), 
Mid Stubbs, "Constitutional History," vols. i. and ii. The 
material result of these valuable investigations (with a few 
supplementary additions on my part) are as follows ;— 

The belief which has come down to us from Selden and the 
antiquarian school, a belief which was hitherto universally 
received, that William I. divided the English landed property 
into militai-y fees, is erroneous, and results from the dating 
back of an earlier condition of things. Equally erroneous ia 
the statement which has been repeated for centuries, that the 
Enghsh real property was at a certain period distributed into 
60,215 knights' fees, of which 28,016 were in the possession 

VOL. I. K 
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of the CboTch, and the rest in the handa of secular voesals. 
These computations were arbitrarily set up by later anti- 
quarians, by reference to the number of the hides, and are at 
least twice as high as they should be. The figures in this 
case are among the many numerical exaggerations of the older 
historians, " 

Domesday Book does not contain a " fee-roll," hut a 
"property-roll," upon which in later times the fee-rolls were 
framed. Palgrave rightly maintained that in that great 
register there is nothing to bo found about " knights'-feea " aa 
a special kind of tenure of landed property. The iexm feuduvi 
is, in the language of the land-register, a general expres- 
sion for landed property under the new ruler. The term 
miles appears, as a rule, to be merely a translation of the 
Anglo-Saxon " thegn." Domesday Book simply describes 
the real property with its cuatomary burdens and servicee, 
without making any mention at all of new burdens aud 
services resulting from the new feudal bond, and even withont 
any intimation that the new miUtary service is difl'erent from 
the old. The land is not divided into knights' fees, but into 
hidm : where the " men " of one or other great landlord are 
spoken of, the espression evidently refers, as a rule, only to 
the old Anglo-Saxon vassalage, or to the commtvdalio to a 
Hlaford as an institution of the Anglo-Saxon police control. 
It was only in the succeeding generations that the feudal 
military service was definitely apportioned on the basis of this 
register, and that the claims of the royal feudal lord in the 
exchequer were consistently enforced. 

The occupation of the country after the battle of Hastings 
began with those counties from whose levies Harold's army 



* The estimate o! Higiien in tlie 
"Poljdironlunn" (i. o. 49) of 60.015 
koighla' r«!B JBConliadirtoTy of tlie fact 
tbnt the TrcABury itself ouuld nt no 
lime give b correct cetiinuM of the 
number of knlghte' Tees. From Hie<3BD 
thnt Lumber pnueil into tJiu go-called 
" Enln^nni," out of wLicb nEi'iu 
Sfilduu, Id hb DOlvs to Kuiteacne, liu* 



oocepted iLe quotation, B[id hu ntBda 
of it ■> Iralilitiam. C/. StubU i. 424. 
At the clofto of tliD period, Btejdien i 
Begnve, a miniator of Uenr; IIL, 
oomputeB ttiB nnnibei of Uuiglits* ftei 
at !I2,U00, and even fromsiicli HnnmbeT 
tbe iiniijlit*' acutago ouuld i 
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had been formed. In these a general confiscation of the 
landed property of the "' rebels " took place, so that among the 
tenentea in capitc scarcely a single Saxon name can be found. 
From thence the Conquest spread further towards the West 
and the North, until in 1070 the occupation was mainly 
completed. In this further occupation the principle is still 
adhered to, that participation in the struggle against William, 
aa the legal heir to the crown, entailed as a legal consequence, 
not indeed, outlawry, but forfeiture of landed property ; as the 
result of which re-grants were at once made to Normane and 
to certain favoured Angli. Those Angli, on the other hand, 
who had not taken part against him, or who had compromised 
themaelvee less, were allowed, by "redemption," to receive 
back their posseBsions from the King, as an act of his favour ; 
accordingly, those who participated in his grace, received a 
royal writ (brevn), which appears from that time necessary 
and Bofficient for all purposes as a title of possession. The 
technical term for this is " tnbreeiriTe." According to the 
diversity of various cases, the inbrtrialio ia bestowed in 
consideration of small, greater, and often very large dues, 
and the " redemption " is granted either for the whole or 
only for a part ; widows and poorer members of a family are 
sometimes allowed a small portion as a charitable provision. 
The theory and manner of expression of this " redemption," 
which are consistently maintained throughout Domesday 
Book, make it appear as a royal gift, by which the new lord 
of the whole coimtry allows the former possessor a certain 
share in the soil. Later jurisprudence was able, accordingly, 
to deduce, with plausible reasons, from these " redemptions " 
the character of a conditional grant (tenure). The ccclesi- 
astical estates alone were conceded to the corporations who 
were in posaesHion of them, without the humiliating form 
of inlfrevuilitt, because the theory of personal forfeiture ap- 
peared not to be applicable to them. Yet in the next reign, 
the system of tenures in all its bearings was extended even 
to these, 
^^^iie lauded property thus granted or redeemed was, accord- 
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ing to the Conqueror's plan, to be uniformly employed in 
forming the heavy-armed feudal militia. To the newly en- 
feoffed Norman lords this was the natural feudal custom of 
their coimtry. To the newly enfeoffed Angli and to those 
who had redeemed their possessions, it appeared in the light 
of a just equalization. Yet the accomplishment of thifl 
scheme was not effected under William I. In the carrying 
out of it the difficulty with which the Anglo-Saxon adminis- 
tration had struggled for centuries immediiitely returned : a 
fixed standard for the apportionment of the soldiery was 
wanting. Since Alfred's time, indeed, the general rule had 
been observed that a fully equipped man should be furnished 
for every five hida ; hut it had never been established as a 
rule of law as in the Carlovingian legislation ; the apportion- 
ment had remained a matter of administration, regard being 
had to the state of the income at the time and to other con- 
ditions, and hence it was for the sheriff and the county ad- 
ministration an object of continual claims. Only in a few 
places a local legal custom had become established, wl 
accordingly was carefully noted in Domesday Book.*" 



•* In my " Gmchichtfl Ai 
n«l-VerfasEung," p. 17, 
t lb at the fixing oF 
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Lida had Dot in thu Anplo-Buou 
period beoome a inle of law. It oecurB 
aocordinRly on 1 J incidentally in DnmeB- 
rioy Bonk. Id d few nues in the royal 
srantB the number of the wiirriora to 
be fnniiBlipd yiae determined by privi- 
lege, which number nsa therefore not 
to be exceeded. Thus in tliu case of 
nil impnrtant gr&nt about the ycnr 
800 : " Fenim efiam in cxptdilionU 
ntcaiilatem ci'ri ouinfus (anlum tnil- 
(onfur." (Coenualf, 7119-802, in Kera- 
blo, "Codex" Introd.p. IL) And again 
■hortly after this " KxpeSitionem aim 
iJunlKJm vatollit et mitn lanlit irtilii 
cxenxant" (idem, 821). lu tbf InltPr 
ease it wai n mutter of a grant of enme 
twenty tonnsbipa to a monastery (Cod. 
Dipl., i. 272 >. That where great gisnle 
were made to churoheB and TnonstiierieH 
■ deSnite Dumber of warriors should 



be expressly reserved was nalaral, m 
lag tliat tho ointingent furnished by 
the hundreds remitined tlie Biime,so thsit 
tlie deficit would have fallen upon 
their neigliboiirs. In like manner 
the privileges of the towns in the Int^T 
Anglo-BnxoD times must be refiarded : 
the militnry service of nliicb IB flxad 
at five, ten, fifteen, and twenty liidei^ 
and In which we aleo meet with * 
money disrhnri-e, Ciieeter paying k 
nam equal to 50, and Shrewsbury 100 
hides (Lappenberg, i. 613). After tha 
Cnnijucst tliis itislitution uppeurs ns a 
locnl custom, as in Berkshire {i. 5G. 6) : 
'■Bi rex uiillobHlulipubiexercitumdeS 
IiliUb tuntnm unuK milesibat, etodejus 
vicium vd eti|H!ndtuni de nnnquaqiut 
hidiidabnntureiiv.solidi nd ii.menica.** 
Bemuao tlie rate of the five hides was 
only a principle of administration, it 
was in praclica much modified, and 
maintained itself us an establiibMl 
custom only in certain counties. 




The Property Bases of the Norman Feudal State. 133"! 

Apart from this, the apportionment of the cavalry servioe 1 
(which had now become more expensive) nnder the new | 
Bchemes of property, and the valuation of the real estates | 
according to their productive vrorth, was certain, after. so ' 
many changes and desolating struggles, to lead to more violent 
diBpntes than ever. On the earnest endeavour made to carry 
ont the plan at the time of threatened invasion in the year 
1085, the King abandoned the scheme, in consequence of the 
probability of endless disputes ; but he imposed a high tax 
{hydngmm) upon the hides, and hurriedly collected a paid' 
army with the other means at the disposal of his exchequer. 
Connected with this event was the well-considered plan to j 
determine for the future, by means of a land-register of the I 
realm, all the factors according to which, in case of future 1 
levies, the number of " shields " to be furnished should be fixed, 
and the other feudal dues exacted. Upon this basis, after the I 
year 1086, the shares of the great landed proprietors were ] 
settled, according to which a heavy-armed man (servitium uniua ] 
militia) should be furnished foreach share. The/eut/a militum j 
thus computed are no knights' fees of a limited area, but real \ 
portions of the profitable free estate. " The knight's fee is \ 
no manor, and no hide of a fixed uniform extent, but a unit 
of possession which imposes upon the owner the obligation 
of furnishing a fully equipped man for the usual period of a 
campaign. These ' units of property ' comprise not only 
agricultural land but builduigs, rights of cutting timber, 'j 
tuilis, fisheries, salt and other mines, tolls, market dues, 
tithes, etc. ; and also, as the furniture as it were of the soil, 
the mass of tenants, the greatest cities as well as the smallest 
villages, and single farms, the formerly allodially free peasant, 
as well as the serf who had settled on the land, with all 
customary services, dues, and protection moneys. Through- 
out the whole of the Middle Ages the normal standard of a 
knight's fee is not the acre-measure but a ground-rent of 15, I 
and in later times generally of 20 lbs. of silver." '•* The ] 
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jadicial and police system appertaining to a manor are inde- 
pendent of this; a manor may be estimated at either more or 
lese than a knight's fee, and as such has no connection with 
knights' service. It was only after a lapse of time, and in a 
limited degree, that knights' fees began to be settled on certain 
and determinate estates. 

Accordingly, after the land register of the realm had settled 
the factors for the distribation of war burdens for the later 
generations, William found himself enabled to fix the keystone 
of his system, by the universal, fundamental and immediate 
obligation to allegiance, in which he included not merely his 
own immediate crown-vassals but their nnder-vassals also, as 
well as all the greater freeholders in the country, " omnes 
prmlia tenentes, quoiqtiot essent not a melioris per tolam 
Angliam ; " and his contemporaries have understood his act 
in its fullest extent, " milites eorum sibi _fulelitatem contra omnet 
komines jurare coegit " (Florence). During the Norman reigns 
which follow consequences in all directions proceed from this 
basis. i„ 

The Norman Crown, as the heir of the Anglo-Saxon, re- 
tained all the powers and revenues of its predecessors, and 
as supreme feudal lord over all the land added to these the 
newly acquired feudal rights. The King claims obedience, 
military service, and tribute, in both characters; all 
homines are his men ; be can summon them to his army, 
cite them to appear in his tribunals, can rate them in respect 
of his revenue, without the inter\-ention of an intermediate 
lord. It is difficult to say what immense consequences might 
not have proceeded from this twofold position, if, after the 
fashion of all human affairs, a limitation of them had not 



flint. Under Henry II., after the 
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GeofTroy Ridel telle uc thst 1 
poasowod 18* ranicata ( = 11)0 ncreii), 
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foee were formed out of them, hut the 



chtigntion luy joiully itnd separeitelj 
upon eaoh carueala. Henoe aiea in 
tboie times, a valuation acoordiiiK to 
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arisen in another direction through the cireumatance that all 
royal governments of this period began with a dubious or dis- 
putable title, and had to struggle with dangerous risings on 
the part of the great Tassals, which took place either alter- 
nately or BimultaneouBly in England and on the Continent. 
Immediately after the occupation of England begins the 
dangerous iuBurreotion of Balph Guader and Roger, the son of 
Fitz-Oeborne. For a whole century, until the death of 
Henry II., these revolts continued on the part of the great 
vassals against the English feudal lordship, which they con- 
sidered insupportable ; they end with the removal or degrada- 
tion of all the great familieB which at the time of the Conquest 
stood at the head of the martial nobility. In all thene 
struggles the national Anglo-Saxon element cleaves with 
unshaken loyalty to the Boyal house, and gains accordingly 
the most material concessions from moral, as well as from 
political considerations. The vouchsafing to all a hke legal 
protection, the estabUshed system of the central administra- 
tion, the consolidation of the constitution of the counties, 
cities, guildK, and all the elements which afford a counterpoise 
to the " great vassalage," spontaneously urge themselves 
upon the Anglo-Norman King as the policy which this state 
of affairs requires, without partiality either for the one or for 
the other nationality .f 

William Eufus already makea his "Angli" significant pro- 
mises, in order with the help of their faithful soldiery to 
bumble the insurgent magnates, though he certainly does 
not keep his word. Indeed, the Eoyal feudal suzerainty was 
tamed to account in this reign rather with a display of savage 
brute force and of gi-eed for money. A quick-witted cleric, 
Kanulph Flambard, as Great Justiciary, unacrupnlonsly 
ntilized the fiscal part of the royal suzerainty against 
ecclesiastical and secular estates, and was the first to bring 
into operation the grasping fiscal principles of the English 
Exchequer. 

e reigni in Stabbs' "Select 
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Henry I. begina hia reign with a fair-prom ieing Charter, bj 
which lie gains the Bympathies of the nation for bis defeotiTe 

title to the crown. Every sentence of this charter throws an 
unmistakable light upon the maxims of the preceding adminiB- 
tratioD ; and the promises which the King, here made he also 
kept in the main, by returning to the prudent principles of 
government of the Conqueror. Like the latter, he avoids the 
re-grant of territory and judicial powers to the great vaasals 
on any large scale. He centralizes the financial control in the 
Exchequer, facilitates the access to the Curia Kegia, in other 
directions enlarges the competency of the county courts, and 
amplifies the charters of freedom of the cities and guilds. By 
the circuits of hia Juaticiary and the Commissaries of the 
Exchequer he brings the royal jurisdiction into immediate 
connection with the provincial administration, in a manner 
which obviates the danger of a territorial separation of the 
manors. 

Next follows the reign of the usurper Stephen, to the excla* 
aion of Henry's daughter, the Empress Maud, who had been 
formally appointed to the succession. Stephen's cavalier- 
like frivolity endeavours to gain the favour of the vassals 
by extravagant grants of Crown lands, and by laxity in 
administering the laws of the land. But so soon as the 
possibility of winning more adherents by this means is ex- 
hausted, the defiant opposition of the Barons begins. Even 
the peaceable magnates and Bishops saw themselves forced 
in self-defence to fortify their castles, and to prepare for war. 
In this critical moment Stephen commits the folly of arresting 
his Grand Justiciary and Bishop Alexander, by which act 
the clergy are provoked to opposition, and at the same time 
an orderly political administration altogether ceases. Neither 
Stephen nor the Empress has any real support in the popular 
feeling, whilst barons and knights fight nominally under the 
flag of one of the two claimants, but in reality for their own 
landed interests. From this time, instead of the former well- 
ordered administration of the realm, there is seen all the 
confusion of the continental feudal system — private wars. 
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fortified castles, the forcible exercise by greater and lesser 
barons of self-arrogated judicial functions, and of the privilege 
of coinage — a wild struggle of warriors among themselves, 
under pretence of siding with Stephen or with Maud, until, by 
the mediation of the clergy, a compromise is effected in 
favour of the succession to the throne of Henry, son of Maud. 

Henry H. ascends the throne without opposition, and with- 
out any obligation towards either party, with the resolve to 
rule England as an English King, together with his great 
possessions on French soil. The basis of government and of 
the county administration created by William I. and Henry I. 
now received a systematic form. By the union of the royal 
central administration with the national county courts, the 
power of the great vassals was driven back into proper limits, 
and with the support of an energetic and loyal official nobility, 
the formation of which had begim as early as the reign of 
Henry I., with the appointment of Eoger, Bishop of Salisbury, 
the Norman administrative system attains its unequalled 
systematic development. Even amidst the unfortunate family 
relations and unfavourable external conjunctures which 
characterized the latter years of Henry the Second's reign, 
the internal organization of the Exchequer and the Curia 
Begis, and that of the legal, military, and financial system 
makes consistent progress. And so also under that knight- 
errant, Eichard I., the internal government, under the conduct 
of sagacious officers, pursued a course that was in the main 
orderly ; until under the worthless rule of his successor, 
John, the crisis supervened, which led to the signing of 
Magna Charta. 

Within this firamework is accomplished the internal con- 
soUdation of a political system, which stands unmatched in 
Europe in the Middle Ages. 
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CHAPTER IX. 
W^z Norman (amounts ^lobetnment. 

The Conqueror found on his arrival, a well-ordered diyision of 
the country into Shires, Hundreds, and Manorial districts, and 
a corresponding official system of Earls, Shir-gerefas, royal 
and private Gerefas. For King Eadward's legitimate successor 
the retention of this system was a natural condition, and a few 
years' residence in England must have sufficed to convince 
the Conqueror that his rule could have no more advantageous 
basis than the Gerefa-system he found there. The outward 
fabric of the government of the country thus remained un- 
changed, but it was enlarged by the new powers that had their 
origin in the feudal system, whilst in many points it was at 
the same time limited by the centralization which soon began. 
I. The office of ti)e lEorl had, in the last two generations 
of the Anglo-Saxon period, been reduced into the position of 
an upper governorship, with an ever changing combination 
of shires, and a frequent change of officials. According to 
the custom of the country, it involved the highest secular 
rank, corresponding to the ducal title of the Continent, and 
continued to do so until the reign of Edward IH., for the 
" duces " of Normandy naturally avoided giving their subjects 
the title of " dux,'' A few Anglo-Saxon Eorls retained their 
earldoms for a considerable period. In the place of the rebel- 
lious Eorls, Norman great-feodaries were appointed. Certain 
lords apparently received the title of Eorl, only because, in 
Normandy, they had already been Counts. Usually, though 
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not always, a high military rank ^'as attached to the officf;, 
whieli was conferred by a special ceremony, that of girding 
with the Bword {tfUidio cnmitulua ctntii), but no active com- 
mand was attached. The rights and profits of the Eorl, i.e. 
the customary third of the revenues of the county, were at 
first usually combined with it. But t!ie conspiracy of the 
Earls in the year 1074, showed plainJy enough how 
dangerous an administration by Earls was to the royal 
rule. From that time onwards the appointments were made 
with great reserve ; only such persons received them as had 
already borne the title of "count" in Normandy; in later 
times mostly memberB of the royal family ; and in such 
a manner that the Eorl was removed as far as might be 
from the actual administration of county affairs. The former 
administrative office passed into one of the highest dignity, 
with many honours, but with ns few duties as possible. 
In Domesday Book are recorded the names of ten covtilea, 
and a like number of comiltssie. The greater number of 
counties accordingly had no comes. Wherever we meet with 
one, no jurisdiction is attached to his person, no command 
in the army, no authority in the county court, and no special 
magisterial power of any kind. The Eorl is connected with 
the county, whence he has bis name, in no other way than 
through the " tertiua denarius," under the sheriff's yearly 
lease. The earliest Treasury accounts show the payment of 
Bucb sums, amounting to £11, £16, £2,0, £33, etc., under the 
head of tcrliun dennriiig. But it is only a donatio suh modo, 
the grant uf a permanent income "for the better support of 
the dignity of an Eorl ; " it consists in a mere order for pay- 
ment or precept addressed to the sheriff, and is therefore a 
right of demand, but no feudal right, and is accompanied by 
no investiture. Occasionally the Eorl is also appointed as 
filieriff, even in his own county, as Cospatrick was under 
William I. An Eorl of this character must render his 
accounts to the Exchequer, like any other sheriET, and he 
48 only permitted by warrant to retain the tertius denarius 
(Madox, ii. 164). An Earldom has^thus already the character 
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of the later titles of nobility ; the eanie vagaeness in the 
names, which are Bometimes taken from a county, and some' 
times from a city (such aa Salisbury, Winchester, Carlisle), 
sometimes from a township (Striguil, Clare), sometimee from 
family names (Worenne, De Ferrers). The newly created 
earl was sometimes allowed a tcrfiug denarius, sometimes 
a hxed annuity, and in later times neither the one nor the 
other. The dignity sometimes descended to women, and 
sometimes not, according to the wording of the grant ; which 
from the &iet appears to rest upon patent. To this rule of 
government only a few exceptions were made in the border 
counties (the so- called counties Palatine) which had no 
influence upon the system of county administration. (1) 
After the withdrawal of the Eorl, the Anglo-Saxon Shir-gerefft 



^1) As to tho dignity of the Norman 
Eorl, see Spelinan'a " GloigoriuiD," :v. 
Coiitei ; S^dou, "Titlea of Haoour," 
iii. G33, et mq.; Haywood, "Raohii," 
p.9b,etieq.; Miidoi, " Exchequer," ii. 
40O.Btiea. ; " Bawnia Auglien," i.e. I ; 
Hulinm, "Middle Agea : " Ellia. "In- 
troduotion;" "Peerage Eeporta," iiu 
ITS, 211, irq. The dUpule of the 
entiquaciaD authorities aa to when the 
dignity of Eor) booama merely titular 
la rather a ocmiroyfrej' of vrordfl. We 
certainly cnonot epeiikoCaincre titular 
dignity in the cmae of tlioae comilei', to 
nb'iin a third part of the court dnea, 
fines and other reTenase, had been 
granted. (As to their i-xtant, see Hoy- 
wood, 100. 101, 109.) The dtciaive 
question ia, how far the Gomi-a as sach, 
had a military oomniand, and bow fur 
he controlled the county aeaembly. and 
the peace of the county. That he had 
these powers, npon reference to the 
govammental dooiimenta, must be moat 
deoiiledly denied; as to the inataacea 
in wbicha Comes governs the oountyaa 
Viceoomes, see Madoi, ii. 4UD. A local 
exception is tniulp after the Conquest, 
in the county of Cheater, in whicli, 
having regard t" the uoceaEily of de- 
fending the frontier, u genera! governor 
WuB inlrnated with the immediate ei- 
erciee of the jura reyaliit. After the 
reign of Henry II, such exctjitiotiol 
casea were not uu frequently oalled 



" palatiDBtes." Extended powers of 
this kind were further granted in 
Shrewsbury, on the Welsh hotdera, in 
Durham, on the fioottisfa boandary, 
and in iKout, in oonsiiiemtion of ths 
tlirealoned invasions from Picardy. 
Two of theae palatinates were ioten- 
tioiially comhintd with ecclesinstioal 
dignities which were not capable of 
establishing an hereditary family sno- 
roaiion. 8uch governors are genentllj' 
culled Eatls,but frequently otherwie^ 
as in the case of the Marchers of Wftlea; 
and where they boar the title of Eall, 
it in only the latter that is horedit&t;, 
whilst the goveruorship is r^;arded ■• 
a perfeKly separate grant ("Peerage 
Koport," ii. 25S). Under Stephen, now 
Comitei appear to bo created in 
great numl>er8, and with ext«ndeil 
powers: but these pseudo-earls were 
deposed under Henry II. For the 
origin of the later Palatinate of Lan- 
caster, there were personal rensona ip > ' 
the atriviug of this houno to preserve 
to itself a lamily posaaasion, in addition 
to the eronn it had usurped. All 
these variations, of oompoTKlively 
Bnioll extent, had no determiuate bear- 
ing upon the constitution of the 
oounliy. Tlie character of tlie Eorl, 
as an originally porsonn] dienity, U 
recognized by the " Peerage B^gtat^ 
iii. ITS, 211, 212, etc 
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became the regular governor of the county, ^¥ho was hence- 
forth no longer dependent upon the Eorl, but upon the 
personal orders of the King, and upon the organs of the 
Norman central administration. 

11. The important office of ifie Xormnn FitCtDinES is identical 
with the old office of Shir-gerofa, now filled by trustworthy 
Mormon lords. Upon French soil there existed a similar 
system of government under Bailiffs ; who as representa- 
tives of the duke, himself invested with the Carlovingian 
dignity of count, bore the title of " Vicemmites." The official 
Latin in Norman England adopted the title Vicecomes, but 
this did not become naturalized in the Saxon vernacular. 
The Norman term " bailiif," which nearly corresponded to the 
Saxon "gfrefa," was in later times apphed rather to the 
under stewards of the Vicecomes. For the governor of the 
county, on the other hand, the native population retained the 
usual name, Shir-gerfifa, Sheriff, which consequently, in later 
times became the prevailing one. Corresponding as it did to 
the Anglo-Saxon administrative ayatem,. the office of Vice- 
comes was a four-fold one. 

1. Ag the King's militarii representative his duty was, in 
conjunction with the county assembly, to regulate the appor- 
tionment of the contingents, and conduct the detail business 
of the military organization. This business became somewhat 
simplified after registers could be kept with the help of 
Domesday Book. The sheriff's duty is accordingly, with the 
aid of such regiaters, to carry out the royal orders summon- 
ing the vassals, which orders are issued to hira as executive 
officer. Where a royal castle belongs to the county, he looks 
to the equipment of the knights, the Serjeants, and foot soldiers, 
as well as to their supplies, debiting the treasury with all the 
disbursements. In case of need he also manages the fitting 
oat of ships. In the border provinces he conducts the defence 
of the county, in case no governor with larger powers has been 
appointed. After the revival of the old militia system under 
Henry II., he becomes also leader of the county militia. 
Wherever for military, judicial, or finance purposes, military 



adminiBtration becomes necessary, it is the sheriff who does 
the work. 

2. As Boyal Jmtidary, the Vicecomea is the succesaor of 
the Anglo-Saxon Sliir-gerefa ; he presides in the county conrt, 
and holds the customary court-days at stated periods in the 
county as well as in the hundreds. The judges are the connty 
freeholders. Instead of Thanes and freeholders, we now find 
vassals, undcr-vassals, and freeholders ; and Normans instead 
of Saxons. So far the judicial administration was able to 
survive with its framework unchanged. But defective adminis- 
tration of justice and other cii'cumstances led by degrees to a 
centralization at the royal court, which deprived the Vice- 
comes of much judicial business ; whilst on the other side, 
the police spirit of the new regime made the criminal sittings 
the chief business in the several hundreds. In all cases the 
customary execution of all judgments, the collection of fines, 
and the confiscation of forfeited lands, remains the province 
of the Vicecomea, 

3. As Police Mafpstrate of the Crown he performs the cus- 
tomary duties of maintaining the peace, pursuing peace- 
breakers, if necessary, with the " hue and cry" of the whole 
county ; he accepts security for good behaviour, and controls 
the general surety-system of the tithings. Through theneoeB- 
sitiea of the times these police functions became much ex- 
tended, and developed into what was soon an unhmited 
system of police fines. For carrying out these measures, 
periodical police-court sittings were instituted in the several 
hundreds under the name of " tunivs vicemmitis " and " vUus 
frankpleijii." The more the judicial functions of the sheriff 
become curtailed, the more prominent is his character of 
police ofiicial. 

4. His ofiice finally as Bailiff of the royal demesnes (gerefk) 
develops into one of high importance, owing to the form of 
the Norman administration. As in the Anglo-Saxon period, 
the management of the royal demesnes is now entrusted to 
the Vicecomea to administer them as a steward within his 
district. He takes over these demesnes with the stock upon 
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tbeaa, he makes good tbe deticiencies ns they occur, and covers 
hia diabnrsements by deductions from the rent accordiQg to a 
fixed scale (Madox, ii. 152). In many counties the remainder 
of the estates which had been assigned to tbe Sason Shir- 
gerefa to provide bis official income (reeveland), were added 
thereto, Tbe sum total of these estates forms the "corpus 
<:omilatu» " out of which the annual rent due to the King was 
primarily payable. 

In later times, when the "corpus eomitatus" had become 
greatly diminished hy grants (ten-K datm), he only aoeonnta 
for the " remanens Jirmte post trrrns datiis," and thia too was 
frequently burdened witli current annuities and pensions, 
which had also to be deducted. An important part of his 
receipts is formed by the payments made by tbe tenants 
to their royal landlord. The payments in kind, consisting 
in com, provisions, conveyances, and manual services, ap- 
pear in Domesday Book as having in great measure been 
already converted into money, and according to tbe system 
pureaed by the Treasury, this conversion proceeds, until aa 
early as the reign of Henry I. it has hc-come the rule. To 
these again are added tbe customary rights to wrecks, trea- 
sare-trove, and the other occasional soiirces of revenue of 
the old regal finance, and also (in tbe province of the 
magisterial functions) the rights to escheated and forfeited 
property, to various dues and fines, and to the confiscation 
of the movables (caUiUa) belonging to executed or fugitive 
criminals. 

The revenue accruing from such suzerain rights was extra- 
ordinarily increased by the introduction of the feudal system, 
and these accretions were more vigilantly guarded by the 
Norman kings than by their predecessors. The feudal system 
added rderia and other similar incidental revenues, tbe large 
pecuniary value of which led to their being payable directly 
to the court. At tbe time of Domesday Book the maxim 
held good, that only vassals (taini), who possess six maneria 
or less, should pay their rcl-i-ium- to the Vicecomes. Those 
posst-asiug more than six inuneria pay immediately into the 
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Exchequer (at all events this priaciple is expressly mentioned 
in two counties). Do. 280, b. 298, b. (2) 

To deal with the numerous Enancial and judicial duties, an 
official system became early established, with its clerks {clerifi), 
in whom we recognize the ancestors of our under-sheriffB. The 
sheriff charges his under-bailiff with the duty of collecting the 
dues and rents, with distraints and summonses in the several 
districts (Ballivi Hundrtdorum) ; and further appoints Vforking 
officials called " bailiffa " or " nerfientes" to attend on hini 
and act as messengers, and also travelling under-offieials or 
bailiffs errant. Altogether the financial position of the sheriff 
between the Treasury and those from whom payment waB 
eitacted, became soon so complicated, that (as in many 
German states of the middle ages) a " farming" of the office 
of sheriff arose, with a view of turning the uncertain revenue 
into a fixed state income. Certainly there are to be found 
among the sheriEfa both farmers (fermors) and administrators 
{ruslodca) ; the difference between whom consists in the 
manner in which they render their accounts. But " farm- 
ing " becomes the rule, and in many reigns can be proved to 
have prevailed in nearly every county. The appointment 
was sometimes for a quarter, or for half a year, but generally 
for a year — not unfrequently too for a number of years ; but 
yet always reckoned from year to year, and revocable at the 
pleasure of the Eing. The rent is frequently the same that 
the predecessor paid (antient ferm), or the old sum with an 



(2) 1 «httll refer apnin to the Nor- 
nwD Vicecnnea in bis charaoter i>r 
military TOiumiasar; in cap. 10. Hia 
ap^ial duties in funiiahing garrlBons 
IbT the BnrgB arose from the fact, Ihut 
the feudal aetvice of fortj days was in- 
EuIEaient for the purpnee, nod that 
paidBtRndiiiK garriBons were abBoluteiy 
Henoe the freqtn 



mend) for 









r. for 



e Boldiertt and foot aaldieiB i 
UargR; and more froquently atill in 
the campuignB. (Dialogui de So, 
Mndoi, ii. 422; Madox, i. 220, 370, 
cip. whpre a dieliiirsenieiit of £122S ib 
nioDtioned.) Tbe Vicecomca as juBlioi- 



ary is again refiirred to in cap. II, nnd 
bin position ob police mBgiNtrato is 
cap. 12. The mention Diodo of his 
police fnnctiona Id the le^l honks of 
tliia period ia preeiaely the auue aa 
Ihnt of the Sliir-gertfa in the Anglo- 
Saxon period, e.g. in regard to ths 
)«ace that bo had (o procluim, Hon. 79, 
aec. iv,; aa lo BiimmcDBeii, Hen. 41. 
aec. V. : to dialrsints, Hen. 6. SI ; leo. 
ir, : compkinta relating^lo Ibeft, Hen. 

The legei WiTArimiespeeinlly oonflnn 
the old pnWffi fimctiona of the Bhir- 
ger^fa. I b]»iII refer at length lo.b 
financial dutiea in onp. 13. 



The Norman Count'/ Government. 



145 



additional payment {increment) . The Exchequer accounts 
show that a formal rivalry in bidding took place. Once, for 
instance, tLo Chancellor, the Bishoi* of Ely, bids for the 
counties of York, Lincoln, and Northampton, 1500 silver 
marks down, with 100 marks additional in subsequent pay- 
ment; whilst the Archbishop of York bids for York alone, SOOO 
silver marks clown, with 100 marks additional payment. 

The farmer-general bad at the same time to produce re- 
spectable men to the Treasury, as sureties for the rendering 
of an account that was now etrietly controlled. Twice a 
year, at Easter and Michaolmas, the sheriff appears in person 
before the Treasury. These are the two ecaccaria, moaning 
terms for payment, which were previously announced to all 
the Crown debtors in the county. At every term a pro- 
portion of the rent, and other sums due, " siimmnncfs," have 
to be paid down as a provisional payment (" profer"); then 
with the presentation of the receipts follows the " v'mia 
compoti;" and in conclusion the " snmvia." Often, s^iecial 
commissioners were deputed to investigate the conduct of 
sheriffs who had exacted payments without giving receipts, 
or had committed other irregularities. (2") 



(2*) With rfparii to tliP rendpring 






■■ Dislogns lie Scaccarin," ii. e. 1. 2, 1 
(ModfKi, il. 4tJ7-lG), BiTea tbe ■yalem- 
atic prindpleB nlitAinlng in Ibe time 
of WVBTJ II. Tbe writ of mmmniia to 
eol BorouDti ruas: " Vide »icut Is 
omnia laa dUigii. quod oil ad 
M Ibi ret Sii, in erailino Sa"cti 
MiekatUf. at kabeOM Ai tMUm quidijuid 
deUi de rttertfirwa vtl nora, (( noini- 
aali'm ft«o drhi'tn tuliioriptn." Tlitn 
(b)lo«r tbe several ilema. lindeT evr- 
tkin circumitaneei it i» exproesed id 
•harper teroiB. "alioguin tic te aitti- 
gaUniH, miid p(ma Urn aliia Baltisii 
iHMfni doAi'lur in exrviptuia." (Miulni, 
i. 3Sf>.) BepreseptatiOD in deliTerine 
MwoUDti is only allowed by BpeciaJ 
royal manrlBte*, in later timea by 
Bpeoial permiHEion of the preoidr-nt. It 
was imppmtjvc tbat nt lenit otie mi(ei 
•botUd lie smongat tbe siibatilutes, nnd 
not only "deriri," "quia, won dtixt 
rot pro ;»CTin/a itl rufi'uci'niu am^ 



pr^heiidi." (Madox, ii. 415.) In cnaei 
where the person fmro whom tbe ao- 
counts are due is a vassal of the Cronn. 
abort pnx^sa ia made, with dislnint 
on bis fleC or jietsonal atreat, but a 
miiei ia to bo kept in doeent imprieoo- 
inent. An odniiijiBtrstioD of the wholo 
otBcoby eubslitutescan only Iw allowed 
by aperial Itoyal licence. In Ihe Roluli 
5 Joiiu a " (uiriiifComMpro eanctUario" 
is met with in ibU office. But other 
cons idcrat ions nro also entertained «f ith 
regard to moQL'y paymenla. In 12 John 
tbe men of the oaotity of Dorset and 
Somcraet pay 1200 marks in silver, 
"quod Hex fnajitiluat eit Vicriyrmiirm 
de M ijitii talfm, ([ui retiilent tit in 
aomilatibtu iliii, exixvlo W. Biieeem 
et «uh." etc. An objection of thii 
kind to certain persons as Bherifla is 
not unfrequeut, In thia way llie first 
sepHFBte cnaea occur, in which an elec- 
tion by tbe county of tlieir ahtrif ia 
allowed in return for a money payment. 
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Tbe collective office of the sheriff, aa war commissary, sum- 
moning the lords and knights ; as treasurer, through whose 
purse the finances of a small province pass ; as police magis- 
trate, having to execute judgments and maintain the King's 
peace against the mightiest in the land, clearly shows that, 
according to the notions of those times, only a Crown vassal 
or a skilled ecclesiastic was capable of administering such 
an office. The Norman lords despised no positions of gain. 
Hence we find at times kings' sons among the sheriffs (for 
instance, Kiehard, the son of Henry III.) ; the great justi- 
ciaries of the realm, and other high Court officials ; the 
Archbishops of Canterbury and York ; numerous Bishops ; 
and sometimes even a highly placed Royal Chaplain; hut 
most frequently the names of Norman lords occur, to whom 
the office of sheriff afforded a lucrative income in addition to 
their landed property. Yet the system varied undtT different 
reigns. Careless monarohs allowed the magnates to seize 
tbe sherifTa office ; in a few cases the office was even allowed 
to become hereditary, although the personal responsibility 
was retained. But it was not until the reign of Henry II. 
that the office became systematically filled from the ranks of 
tbe newly formed official gentry ; in the last years of this 
reign it was filled from the same class of officials as the 
barons of the Treasury and tbe travelling conimissariea. In 
spite of the important position it afforded, the office remained 
at all times a purely personal one, dependent entirely npon 
the win of the King, and therefore revocable. The King had 
accordingly the power of separating from it several bFanchee. 
Thus we meet in early times with special "foresters," "cob- 
tomers," "escheaters," "farmers" of towns, guilds, etc., 
and in later times special collectors of the talhtgia of the 
fifteenths and other subsidies. The King had also the right 
to commit his burghs to tbe care of special burgh-bailiffs, with 
or without a judicial and financial jurisdiction within the 
burgh-district. He could also divide tbe judicial authority in 
certain districts, and gi-ant exemptions to towns, etc. ; all 
these special administrative branches the sheriff' must support 
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with his authority, whenever distraiata and executions are to 
be put in force. The King could also introduce modifications 
into the conduct of the office ; for example, by permitting the 
controlling power in extraordinary cases to be exercised by 
snbstitntes {e.g. for clergy in military matters). And he could 
finally on this account depose the sheriffs, singly or collec- 
tively, a popular measure repeatedly resorted to in the twelfth 
and thirteenth centuries. He might suspend them at any 
time from office, place cmtodes over them, investigate their 
conduct by commissioners, regulate their behaviour by instruc- 
tiouB, and impress their duty upon them by new oaths of 
office. Aa in the Anglo-Saxon period, there cannot be found 
any trace of a right to the office, or of a right of the county 
assembly to appoint to it, nor of an appointment by election. (2*) 

III. 'E!)e Itocnl (Soijernment of xit S>ub.liisttftts within the 

county is still principally regulated by the nature of real 
property in just the same manner as under the Anglo-Saxon 
gerefa system. Through the Conquest and the feudal system 
arose a change of occupiers of the soil, and with the change 
in persons a new grouping of possessions ; but the old system 
of property was in the main retained. The descriptions of 
the estates in Domesday Book reproduce the modes exist- 
ing at the close of the Anglo-Saxon period, under the partly 
new names of " manors," " honors," and " burghs." 

1. The manor, " manerium" or lord's seat, is identical with 
the "tnansus" of the Anglo-Saxon period, comprehending 



(2^) Ot the peraonallf high ptwilinn 
of the sheriff numerous InstoDcea are 
l^ireD hf Modox. In (he " Dialogua," 
ii. 0. 1 (Miulox. iJ. 417). it ia. hnwerer, 
expreutj itoted that the Tli«FODiea 
necil nut be a vobbbI of the Crovn. 
In Intn' limpB the official ioetrattionB 
of the Vicecomos aie nunienius; lor 
instance, in 42 Hon. Ill,, nn universal 
oath of offlee is preBoribcd, wliich 
throws moch li^ht upnn the spirit of 
the •dministrotion. The sheriRa must 
■veaAhat tlicf will importlallj' and 
promiitly gniul juslioe to the pnor ns lo 
the nob man ; that they wiJl accept 
nothing penODidly or thrangh others. 



except fooi) un<l dnnk for a single day : 
not to quarter (henwaltes on any one 
with more than six borMs; to lodge 
witli none vho is worth ]i?aa thnn £40 
inpome from reel eatnte, and not more 
frequently than oni» a year or twice 
at iDDSt, if invited, and then without 
making a prewdi'nt iif it ; t'j take no 
prew-ut eiceoding twelve penoe; not 
to take wore servantB with them than 
npcesBiiry for thyii safety on circuit ; to 
see that tliese serTHnts do not OTer- 
bnrden the land by eatine and drink- 
ing, or take from any inhabitant ehcep, 
oiTm, wool. miTable gondii, money, or 
money's worth. (MndoK, ii. 147,) 



tlie ceorle and dependaiitB who had settled round about it, 
who for the moat part form a union of neighbours, vilUi, 
villitta. Under the new tenui-e, the real rights of landed pro- 
perty have not changed their nature as fiefa. The newly 
enfeoffed Norman, alike with the Sason Thane who remained 
in poEsession, exercises the usufructuary rights of his pre- 
decessor, that is, collects the customary dues through the 
managers of his estates, j>r«;wgifi viilm, reeves, baihffs, or 
stewards. In the system of police-sureties the villa forms 
a lord's tithing, where it contains ten or more families. The 
landowner claims the customary jurisdiction over his people, 
together with the estensions of it that have taken place by 
grant, all of which are enumerated in the deeds of grant 
under the denominations " saca," " soea," " infangtheft," and 
" outfangtheft." It was merely a new name when this was 
now called, in the language of the Norman lords, a " manor," 
a name which first appeared with other Norman fashions 
under Eadward the Confessor, The majority of the manors 
were now in the hands of Crown vassals ; a considerable 
number also former Saxon Thanes. {Ellis i. 90.) The 
Norman Government endeavoured to reduce all these judiciary 
powers to one miiform system, but certainly not to extend 
them {vide chap. x.). The Domesday Book, indeed, shows a 
number of new manors which had been created by division, 
but in the year 1290 the statute " Quia Eiiiptorea " put an 
end for ever to the creation of new manors, (u) 

2. The formation of hrdghipg (Honors) also reaches back 
into the Anglo-Saxon period, originating in a group of estates 
lying close together, over which, in the system of police- 
sureties, the stewards (2)r<epositi) of several lords presided 



(a) Tonching tho mnnon tlio OtiM- 
Bftrium of Sumner Bays ai follows : 
" ante Normannoram tempora vol apud 
tioa, in AaHii ant olii't notirit home 
Jidei iHONumentif, frvUra qtanrituT. A 
Normauni* (tnler alia ejai /aritut 
verba) e Qallia kuc addtietum conjitio, 
otinrnm (b Anglia prKcetmribtu ITida, 
FdTBilin. Villa, Sitlinjin, Ca*aln. Jtffm- 
n, Maneni (uf .Vnmtui, Matuio, 



Mantum. Colmiia, el eif, eleHeriiiimvT) 
idem ti^jnijkarunl, ae iptit et alii* 
potleriorU mei papvlit Jfonm'am." 
(Ellis.!. 224, 225.) As totheteehnicml 
meaning of the wnrds " Bam," " soca," 
" infBngthttjf." "tp«m," "toH" in th« 
deeds of enreoffment, spe tbo IroBtlae 
of Zopfl. " AlterthiimeT des DcutBalta& 
Reelits" (Leipiig. 18G0), I, 
211. 
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— to which lordsbips were often given a " aaca et soca" in an 
extended meaBure, and which were in certain matters co- 
ordinated with the hundreds. The successors of the Saxon 
great Thanes are now Norman lords, who, following the 
fashion prevailing in their old home, strove to form exclusive 
feadal lordships out of these unions. We find in England 
round certain magnates a small court, a steward {dupifer), a 
butler (phic'riiii), a marshal, a chamberlain, etc. — their offices 
being sometimes even hereditary. The numerous venafores, 
imd half a hundred other classes of higher and lower servants 
mentioned in Domesday Boob, point to the fact that in- 
ferior vassals of the Crown also imitated this custom. The 
Normans, fond of pomp, herein vied with the princes of the 
Continent. But the Conqueror had taken care to assign 
their possessions to the greatest feudatories in so many coun- 
ties, that their estate in each county did not differ greatly from 
that of the inferior vassals of the Crown. They were not able, 
either locally or temporarily, to consolidate themselves, since 
the strict law of escheat often brought the same possession 
back to the Crown several times in a single century. And 
then the interest of the financial administration pre-eminently 
kept these greater formations within limits, and, where a favour- 
able opportunity offered, endeavoured to suppress them. The 
principal seat of the lord, the " caput hnwxiw " of later times, 
might indeed be a meeting-place of the under-vassals for 
festivities, investitures, legal business, and the holding of 
manorial court days, but it was not a superior feudal court in 
the French stylo. The Norman manors are rather mere unions 
of estates, which are all granted, transferred, and administered 
alike, but have not specific sovereign rights attached to them. 
After the frequent escheats the "honors" which had thus 
fallen in were often re-granted, diminished in extent, so that 
later Treasury accounts distinguish expressly between lordships 
of old and of new tenure. Finally, the proliibition to create 
naw manors also prevented the formation of new honors, (b) 

(h) The ■ppelUtion " honoi " in also tion. Hey wiwd, pp. 188, 189, rightly 
hmmIj b MW naina Ibr an old [attitu- polnti out tiikt, where in Dometday 



3. The Norinan Bur^ha are in like maimer a continuation of 
the special parochial and judicial districts, which had been 
formed, in thp Anglo-Saxon period, around a fortified building 
or a castle. Many were severely dealt with and laid waste 
at the time of the Norman Conquest. William I. took them 
over with their legal constitution, and incorporated the more 
important of them immediately with the royal demesnes. 
A list of them, about eighty in all, is given by Ellis (i. 190), 
A number of such places, which already in the Roman times 
had been eiritafes, coutiuned to be called "cities," which 
name, however, has no reference to their constitution. In 
the county system they often form a hundred, and sometimes 
form several, as where an old and a new town are united 
together. Like the counties generally, the royal cities, burghs, 
and towns were treated as special estates, and either incor- 
porated with the i-niyus comitaliis or given over at the royal 
pleasure to special " Fermors " or particular town bailiffs, 
custodfg, provosts, etc. The Empress Matilda, for instance, 
farms out London for £300 rent to Geoffrey of Essex. 
Where in greater cities several special guilds existed, these 
again might he the subject of under-leases. For example, 
in 5 Henry U. the Weavers of London pay five marks in 
gold as rent for their guild for two years ; the Bakers one 
mark and six ounces in gold; in 11 Henry II., the Weavers 
twelve pounds silver, and the Bakers six pounds silver "pro 
ifildu sua ; " and in like manner the guilds in Oxford and 
in other places. It will be shown later on how the feudal 
system began to compel the real estates not subject to the 
feudal military sei-vice, to periodical contrihntions in cases 
where the honour and the needs of the feudal lords required 



Book Ilia word "honor" it in cer- 
tain cases met with, it ie used alike for 
tlie lund and fr>r the Bef of ordinary 
VDHBals. It vtos not until later timi» 
thnt it vnt UFed in prcreronce for the 
l^rcut flefa ; " Poiteuianet magnai, ijvai 
rtilgovorani honom." (Henry Hunting- 
don, " De Contemplu Mundi," c. 23.) 
Prohably the eipremlon became a 
technical one in tho Treasury. So for 



aa 1 ean discover, the name "honor" 
is used in Uie Treasury aooonnta 
after the time of Henry II. tar the 
(treat poasesainna of earla. of the High 
Couatuhio, and of some few great vaa- 
aaU. The coUePtinu of laws, wbicA 
was made about the sniuo time, that of 
the Leges Henrici I., oertainly uses tha 
word for those jioHscssions. to which 
Boverfll maturria belong. (H. o. 5S.) 
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it. Under the uame of "■ tallagiuin." o. taxation of this kind 
was imposed according to necessity, and as a rule only repeated 
at several years' interval. It was raised either from indi- 
vidnals or in gross ; in the latter case the households bound 
to contribute agreed together, in their common pressing 
interest, how it should be raised. Frequently already existing 
guilds of merchants, tradesmen, and house or land owners 
undertook this duty of raising the tallfitiium in eonaidera- 
tion of especial privileges. But it was still simpler when, 
instead of the sheriff, whose accounts had without this become 
complicated enough, the " men of the burgh " themselves 
undertook to farm it. The King then demands his "taiUe " 
from the body of citizens, or from a smaller guild which has 
undertaken the duty, but no longer from the individual, whose 
possessions in this manner become again tax-free. In this 
case a fit and proper person is presented to the Treasury, who, 
on being appointed " town-reeve," undertakes with sureties 
the responsibility for the due payment of the rent agreed on, 
and collects from the individual the dues and imposts. The 
official thus appointed is known throughout by the title of 
" reeve," or " bailiff," in later times also by the Norman name 
of " mayor." For some time an eager competition took place 
between the citizens and the Vicecomes or some other lord 
anxious to outbid them. In process of time, however, the 
majority of the towns farm themselves, " Jiniia burgi," 
" fee farm," and thus gain the first step towards their 
independence. By a charter of Hem-y I. even the sherifTs 
office for the county of Middlesex is, according to this system, 
farmed out to the city of London, " ad Jinnam pro CCC. 
Ubris i)ma et keretlihun suis ita, quod ipai vivcs portent vice- 
comitem, quern volucrint de Be ipsU," etc. (" Select Charters," 
p. 108.) 

Even in the Anglo-Saxon period the oity of London, stand- 
ing as it did in regard to population and extent of posses- 
sions, on an equality with a county, by annexing Middlesex, 
had gained for itself the position of a county. Its " wards " 
may be compared with the hundreds. On the accession of 
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Bicliard CcBur-de-Lioii to the tbrone, instead of the port* 
reeve, two bailiffs appear as tuwn-reeves, and soon after this 
a mayor, whose free election (nominatioii) was granted to the 
citizens by charter (10 John}. After Richard I.'s reign more 
extended privileges for other cities spring up, such as 
privilege of market, new guilds, a separate jurisdiction, and 
free election of their own officials. From the firma hurgi 
connected with a separate jimsdiction, proceeds the English 
municipal law, which at the close of this period stands before 
us developed in clear outlines, but which only presents a 
number of immunities with no special participation in the 
general government of the county. 

The separate government of the burghs was in the Anglo- 
Saxon period especially seen in the case of the royal 
demesnes. Besides these appear also the mediate towns 
as a part of the possessions of the great feudatories, though 
certainly in small numbers and of small extent, in which the 
lord of the soil oolleoted for his own benefit the customary 
rents and dues, and held his court. The burden of con- 
tributing according to the needs of the lord attached also to 
the persons of the inhabitants, and occasionally comes to light 
whenever, in consequence of eschent or feudal guardianship, 
such places temporarily pass " into the King's hand," and are 
80 entered on the Treasury rolls. This right of levying con- 
tributions became, as everywhere, a cause of oppression, 
grievance, and disturbance. How it was exercised by the 
Norman lords we may judge from the fact that the towns 
. frequently disputed the lords' right, and declared themselvea 
liable to pay contribution only to the King. For this reason 
the King appears early to have protected these places against 
ill-usage. The very frequent mention of a special royal 
licence points to a general control exercised by the Treasury 
over these talhitfia. When lordships escheated, as ao 
frequently happened, the reservation was always made in 
the new grant of them " that such places should only pay 
tallociia when the King taxed his own " (Madox, i. 756). 
What after this still remained of the lords' right of levy- 
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ing contributions, finally disappeared generally through 
porcbase. (c) 

It is beyond doubt the finance administration which has 
liefore all else influenced the form of local government. In 
the interest of a uniform flnanciai control the royal manors 
and the groups of estates wt-re now left to the adminiBtration 
of the Shir-gerefa in a still greater measure than in the 
Anglo-Saxon period, so that manora and honors pre-eminently 
appear as lordships in the possession of private landlords. 
In the burghs, on the other hand, which were a bounteous 
spring for the replenishment of the royal exche(|uer, a royal 
special government prevailed, and was constantly endeavour- 
ing to form independent communities in consideration of 
heavy money payments. 

(c) Ab la tlie NonDBn burgiji nnd 
the gradual origin of municipal law 
ont of tbe fusioD of tbe modes of 
taxation of the firma burgi with tbe 

eut of a polioe Jnmdictlon (court 
t), see in tletail GBeiit,"GeBt:hiolite 
de» Self-govern mo nt," pp. 101-112, and 
Stubbs, i. unp. 11, sec. 131. Itelying 
opon the grant maaa of recordB cnn- 
t«ined io Me re wether ft Stephon, 
*■ Hislorv of the Boroughe," 3 vols., 
18A3, I iiSat in wnne particular* from 
Stnbbs, and bold to tbo view, that the 
baai* iif tbe mnniuipul law is Ihe grant 
of a separate municipal court, and that 
tbe right of cilizeuship ii hcooe 
normally extended to all reaiileut 
eitiienB, who abarc in bearing tbo 
buidiiD of office, and paying tbe muni- 
cipal taxoa, "resident honieh olden, 
paying icol, beariog lot." The favour, 
ite modem Idea, of making political 
oreatiooB proceed from groups of sooial 
UitenmUt. bos given an eiaggemCed 
importance to the guild system uf the 
En|:liiib towns. Tbe ao-oallod "j'udic^ 
eintalif Lundonia," an also the guilds 
at Cambridge, Canterbarj, Exeter, and 
«]tewhere, are voluntary unions with 
certain Uinitcd kdAh and objects in 



view, nbioh have often an im 
at tbe flrst origin of the fim- ,._ „ 
The Municipal Court of Justice (the 
court leet) on tbe other hand, with its 
legal prooedure, oould not be limited 
to. OF based upon, a private guild. 
That the mediate) towns are a oom- 

EarutivBly iuferior creation, is proved 
y Ibc rare mention of them, tlio in- 
signillcanoe of the placci mentioned as 
such, and the small number of [be 
baronial charters, when compared with 
1500 royal diarters, upou which is 
blued tlia formation of the Kuglisb 
muiiicijial law. 

In h^irmouy with my deductions 
Stubbi says (iii. 55Q): "In 1216 tl>e 
moat adrunoed among tbe English 
towns had Buecceded in obtaining, by 
their reapeotivu oharterB, and with 
local diSerenoes, Ihe right of holding 
and taking tbe profits of their own 
courts under their oltcted oCBcers, tbo 
exclueioD of tho sheriff from judioial 
work within their boundaries, the right 
of collecting and compouuding for 
their own payments to tbe Crown, the 
right of electing tbeii own biiiliBB. 
and in some instanoea of electing a 
mayor." 
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CHAPTEE X. 
I. iSTf^e Btbtlopment of tj^e iS^man i^ilttarg ^otoer. 

Upon the basis of the county government we have just de- 
picted there ensued a change in the powers of the Crown, 
which shows with startling rapidity the material sovereign 
rights of the more modern polity. Primarily it is the 
military power which, under the influence of the Norman 
feudal system, presents new features in every direction. 
Once the weakest point in the Anglo-Saxon poUtical system, 
it has now become one of the firmest bases of the Norman. 

1. The decision as to war and jyeace was at the close of the 
Anglo-Saxon period still frequently made by the Witenage- 
mote, and claimed by it as a right whenever extraordinary 
services were required of the national militia. The limits of 
this right were, however, not sharply defined; it was at all 
events an established principle that the King could claim the 
right of personally summoning his own Thanes. This last- 
named right was now the universal one, since every vassal 
of the Crown and every under-vassal had become the King's 
homo. The military oath of fealty is now taken to the 
King's person, and holds good for his possessions abroad, 
** extra regnum'' as is laid down in the Charta, Will. I. 8, c. 2 : 
*^ Statuimus ut omnis liber Jiomo foedere et Sacramento affirmet 
quod intra et extra Angliam Willelmo regi Jideles esse volunt, 
terras et honores ilUns, etc., defendere.'' (** Select Charters," 
pp. 83, 84.) This charter has, indeed, been enlarged with 
spurious additions by a later hand, but it is probably genuine 



in substance. In any ease feudal Hervice extra vgnum was 
enforced by all the Norman kings, and it was not until 
after the separation of Normandy from the English crown 
in John's time that cases of direct refusal occur. The 
Norman was obliged, in the interest of his own possessions, 
as well as in that of his countrymen in Normandy, and as a 
condition of his new posBeaaione on English soil, to acquiesce 
in the condition imposed, that of serving the King "intra et 
rxtm regnum." The Anglo-Saxon Thane had to he content if 
he retained his possessions on similar terms. 

This was certainly the hardest requirement of the new 
order of things, and one that met with a strong opposition 
from the vasaals. This fact explains the events fraiif^ht with 
such important consequences at the close of William I.'a 
reign. When in the year 1085 an invasion of the Danes 
was seriously threatened, the King, by means of a land-tax, 
brooght together a huge paid army of different nationalities, 
and by heavy taxation and quartering of his soldiers sup* 
pressed the opp.iaition that was still offered him. In the 
following year all the greater landed proprietors appeared 
willingly at the review held near Salisbury to acknowledge by 
one great act of homage, that all Crown and under-vassaU 
were now the King's "men." And this act proclaimed that 
the newly formed feudal militia was no popular muster, but 
an army to be summoned by the liing. At the same time 
the royal prerogative of deciding the question of war and 
peace was establisbed for all time. As an extension of this, 
the right of building castles was distinctly recognized as a 
royal privilege. The " mstdlatio sinv Ikentia" is from that 
time forward an offence threatened with the " misn-imrdia 
rcffig" and severe penalties (Hen. I. 13, sec. 1 ; 10, sec. 1), 
and use was made of it in such an extensive manner that 
William's reign marked a decisive epoch in the defences of 
the British Isle. (I) 

(1) For the Norman military sjelem tiBefnl mikttpr is alsn omitainod in 
■• » wbolt, of. QnoUt, "(JeMhicliledss Grosi-'s "Militiiry AriLii|uiliB8." 8i;a 
Batf-governuont." pp- fit-US. Souia uLh> ruouirks iu llie "UritiBli Milituij' 
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2, The equipment of the soldiery and the apportionment of 
the contingents was in Anglo-Saxon times the subject of trans- 
actions between the sheriff and the coonty assembly. These 
transactions now assume a different form. The Domesday 
Book laid the basis of a roll of the Crown vassala. According 
to the extent and the nature of the productive property it 
could be computed how many shields were to be furnished by 
each estate, according to the gradually fixed proportion of a 
£'20 ground rent. The burden of performance was laid in the 
first instance on the landed property of the Crown vassal. 
But since Domesday Book was drawn up, subinfeudation 
had increased, and the actual burden of performance was 
thus partly transferred to the enfeoffed under-vassal. The 
manifold subinfeudations, changes of possession, forfeitures, 
and divisions, were proved by the charters and writs preserved 
at court, by means of which the rolls were made to correspond 
with the actual state of affairs. But, in consequence of the 



N 



Biograpbj " {2nd edition, 181(5), The 
innovutiotis are tho strict personal 
Bervive baeed od property, tlie unirorm 
epportioumout acoordiiig to free poa- 
seaiion of teal property, and tbe cnm- 
pleto cuforreinent of liWlieDca. bj tbe 
ptmiBlimentB tor felooj, and feudal 
pMtaltieB. Tbij ftriet martial law waa 
lllt^xluved from Kotmatidy. It la troo 
there did not exist n military code 
whioli sould have produced a wriltnn 
Normaii feudal law. llut tbe feudal 
Bjatem had already beoome defined in 
itB details by tije rognlntiona at the 
dukes, and by an early eBtoblished 
legal and GnamTiai adm in i strati on. 
And ia Normandy, too, proceeding 
donblk'tt &oin the hienu'ch; of the 
feudal aystam, and from tho position 
of a conquering tribe, ik olaaB-privitega 
had booome developed in outline. The 
Franco-Norman feudal i>on»titution of 
thole tiluts waa baaed upon the auigno- 
rial idijs, which made the great feuda- 
tory into an horeililary Seigneur over 
bin under-vaisaU, and which in ofter- 
tiinea, favoured by tho influence of 
po8t"i!8bion and similar intetests, cHBiJy 
made this bond a atronger one than 
that which bound thi! umU-r-vussala to 
In England nn oppo- 



site eonditlon of things ousted- The 
possession of the Nnnuan lords waa a 
new one: the nati'<nality and th« 
interests of their Saion unde>vaa8Bls 
were opposed to theira, and evra 
tbcif Wurman hominet were in tha 
main *«llMlod from all pnrt*. The 
Bcignotiul idea onuld not ansirdincly 
flinily rutiibtiah itself here. The fc.i^ 
tilled pliicea the Conqueror carefully 
reserved to himselF. As the Conijuoet 
a<lvanced the first com of tho Con- 
queror waa the building of a fortroM 
in the conquered tnvn. The exclusive 
royal right of fortifying castles, though 
doubtful in the A agio -Saxon, ia 
certain in the NonuEm, period. Of 
the forty-nine castles mentioned in 
Domesday Book, only that of Arundel 
is described as existing " ttmpoM 
Edaardi." The coatlen of Dover, 
Notlinghata, Durham, and tbe White 
Tower in tbe Tower of I/mdoD, in ex- 
iat^nce at that time, are not mentioned. 
This number of strong fortiDMitioo* 
with, tor the moat part, standing gar- 
risDoa, cortninly tiKreised a severe 
pressure upon tho adjacent countij. 
Die remcmbrauce of tbe Nomuin 
" castle-men " remained thniugbout 
tbe whole of the Middle Ages. 



The Development of the Norman Military Power. 157 

numerous diRputcd cases and varying conditions, a perma- 
nent roll of tenures was never drawn up ; accordingly, the 
nnmber of shields to be furnished was never officially deter- 
mined. As far aa we may conjecture by reference to later 
statements, the number of shields may be fixed at about 
80,000." 

But the Vieecomitee were doubtless in possession of the 
official treasury lists for their county. There was therefore 
only now needed a personal order of the King issued to the 
Crown vassals, and at the same time to the unJer-vassals, 
who for the purposes of the summons to arms are also 
" homines rc'/'s." But since the duty of furnishing, equip- 
ping, and provisioning the troops belonged to sepai'ate estates, 
this business had to be undertaken by the government of 
the county. It was impossible to issue thousands of per- 
sonal orders directly to the individual vassals, nor were the 
great feudatories the right persons to be addressed, as their 
possessions, and with them their under-vassals and horsemen, 
lay scattered about in many counties. According to the rolls 
in Domesday Book, the estates of about 1^ secular vassals 
of the Crown were situated in from two to five counties ; 
those of tw^ty-nine lords in six to ten ; those of twelve great 
lords even in ten to twenty-one counties, and the possessions 
of the great ecclesiastical vassals of the Crown were distributed 
similarly to these (thirty in two counties ; about thirty in 
three counties ; about sis in from three to eleven counties). 
The procedure consisted in a mobilization order addressed to 
the Vieecomites, and couched in the following form : " Vicc' 
cotniti Kann/e salutem. PrKt-ipiihiis tihi qiuid tine dihtione 
»ttniiru>nrri facias per totam bnlliram tuam. Archiepijtcopoa, 
Epiacopos, Abbatex, Priores, Comiti-s, Baronea, Militgs, et libnre 



lion. The official oompalfvtion, accord- 
ing to wbinli tJie Boatage at tlie enrl of 
tUe thirteetith oentury woa cDloulutei], 
JB blued upou an estitnala of 32,000 
knights', feoi ; but the amount of money 
really raieed Toll far short of lliii 
eetimate (Slilbba, L 432). 



■ Bee nbove. p. 130 nole, Ihe atattv 
meat of SeijrttTB under Henry III. lu 
the liittr aii/er, the number of knigUta 
who could bo furniahed by the raaails 
of the Cromi iu the ten counties 
wnilh of the Tliamee, i« given at only 
20t7, and these coantiL^g appariintly 
d a fourth of the whole popul.i- 



tenentee, et omnes alios qui sfrvitium nobis debettt sire serritium 
militare vel setjantire ,- quadque similiter clamari/actaa per totam 
baUivam tuam, quod sint apud Wigomiam in rrastino S. Trim- 
tatie anno regni nostri septimo, omni dtUtione et occasione 
postpositis, cum toto hijusmodi servitio quod nobis dehent, parati 
cam equis et armis eundum in seruitium nostrum qiio eis j>r«<;e- 
perimus. Eodem tnodo scribitur omnibus Vicecomitibus Anglite." 
(CI. 7 Hen. lU. 3.) 

The aheriffa then issued their proclamations to all burghs 
and market -towns, commanding the vaBsats to present them- 
selves " at the risk of forfeiting their fees or of severe penalty 
according to the King's pleasure." In time of greater urgency, 
and out of courtesy, special commands could he issued in 
addition dh-ected to the great Crown vassals and the prelates, 
and these commands were served by the Vicecomes. Every 
vassal of the Crown bad to see that on his estates so many 
heavy-armed men were in readiness as according to the feudal 
list it fell to his lot to furnish. The preparations for equip- 
ment and provisioning had to be made beforehand on each 
separate estate, and it was the duty of the great feudatories 
in each county to make one of their under -vassals or bouse- 
bold officers responsible for this. As the total number of 
the propertied Crown and under-vassals only supplied a por- 
tion of the shields required, the majority had to he furnished 
by the equipment of sons, relations, and free dependants 
(servicntes, mounted servants). Since, moreover, the Norman 
ai'my at all times needed not only cavalry but also massea 
of infantry, the vassals were readily content to furnish, 
instead of the snperflnous horsemen, a corresponding number 
of archers or spearmen. The furnishing of contingents 
thus became much more a matter of detail, and had to 
be conducted according to the county-divisions. Neither 
at the time of equipment nor in the field, and perhaps 
not even at a review, could the soldiers of a great vassal 
have presented a fixed unity, and hence the vassal's position 
as hereditary captain {senior, sdifncur) could not attain to the 
importance that it did on French soil. But all those trans- 
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ttctions were not matters on which the Thnnes of the county 
were to be negotiated with as in the Anglo-Saxon period, but 
the YABsal had to Batisfy the royal officer that he had fulfilled 
the duties the feudal hst imposed on him. (2) 

3. The command over the eolleetive feudal army belongs, 
as a matter of right, to the King, as was the case in the 
Anglo-Saxon period. AH actual leaderships are based upon 
his personal commission. According to the cavalry system 
of the feudal militia, the collected troops keep their own 
"comes stabitU" and their " mareacuUus," as at the present 
day their adjutant-general and quarter-master-general. The 
constable and marshal arrange the troops into divisions and 
companies, settle disputes as to precedence and field badges, 
in the field as in the tournament ; keep the rolls of their men, 
and give certificates as to attendance, by which a proof ia 
furnished to the Treasury respecting the feudal duty of each, 
showing whether it has been performed, bought off, or re- 
mitted. Prom these beginnings was developed a military 
jurisdiction derived from the King. But as every standing 
army strives to transfer to the civil community the miHtary 
organization, the same was the case in a high degi'ee with the 
feudal militia, service in which was based upon real estates. 



(2) As to the reniiitintc of the 
tenkau ste Groee, " MiHtarj' Atiti- 

20ities"(i.65). TlioraHB.-EirheqatT " 
p. SS). The orders iaened to the 
■heriSs oalliDg apoa them to SQmm')n 
tlie trnope appear to be UDirormly 
fnuned. (Modox, i. 653, 6S4.) Fniluro 
b> appear ia in tlie ooae of the higher 
ol«rsy only punishnl with heavy 
tint* (nmeroismontc} — for instimce, 
with SUDIB of 100 cnarka in silTcr; 
tn the oue of aecular vaamU depri- 
vation of theic estates appeara tn be 
the imcnediKte ooDBenneooe. (Mndqx, 
i. SfH, 063.) In iLrtdition to the pcr- 
iMiiiiil Berrice of the Crown vtntaal, the 
pteioribed numbi-r of lienvy-Mmed 
troope liad to be fornished. for whom 
the expreMion "$erm»iitet" becomoa 
gradnnlly the prevailioK one. (Hey- 
woo>I,1!Cg.) Aa a proofof the fulfilment 
of military duty, either a ceitifiaite 
from the commander- in -chief would 



BCTie, or from the conatnble, the mai- 
flliul, or one of bis lieutenanta de- 
juilpd for tliia piirpoBe,or the "roluli" 
of the war office. (Madoi. i. 056, C57.) 
Persniia poasoasioft a frootion of a 
kuight'a fee, do daty for a relalirely 
aburt time; for inatauoe, the half of a 
knigbt's foe ia oomputed at twenty 
diijaeaohyear. Aaearljraain tlie twelfth 
oentary theae aub-diTigiona extend ao 
far aa one-twentieth of a fee, in which 
oBso evidently only the honorary righta 
of the Crown raaaal, and not nia per- 
gniialaervioe.are conoerued. Tliatoi 
cleri™ were somelimea aummoacd . 
person is provt^d by a writ (nrinted 
in Rymer), oddregaed to the biahopa 
" eo jiMi tinguli, tarn prcrlali juam alii 
in propriit perionii Mni'rs dibtaai, ad 
defentioaem eoraiua ei rtipii tuulri " (41 
Hen. III.). Aa a mle it ia nnlj aaid 
th.it the prelatea ha?e to aend " mililM 



The more the vassallage began to feel their importance as 
a great war-giiild and dominant claHB, the more nrgent waa 
their demand to have their constable and marshal for the 
whole feudal army when upon the peace footing, as the feudal 
militia in Normandy had long had its hereditary constable 
and marBbal. 

After long hesitation this point was conceded. Under 
Stephen, perhaps even somewhat earlier, a constabularut and 
a war marshalship appear established for the whole feudal 
army, endowed with certain distinctions and fees. Over the 
army in the field, however, the King reserved to himself the 
personal command, in addition to the right of appointing 
the commanding constable and marshal. The official syBtem 
eitendcd to the inferior commands, to which the names 
" conatiihidaria" and "constable" were universally applied 
from the highest ranks down to the lowest. Certain limita- 
tions only were recognized in respect of the appointment, by 
the King, of men chosen from the ranks of the greater, 
middle, and inferior vassals. The maintenance of these limits 
was rendered necessary by the indispensable mibtary retinae 
which accompanied the higher commanders, and not less by 
the esprit de corjis which was rapidly developing among 
the feudal mihtia. The skilled service of the cavalry re- 
quired the practice and training of years, if possible even 
from boyhood. The system of knighthood, with its admission 
to full honours, and with the degrees of knight, esquire, and 
page, was after the Crusades uniformly developed in England. 
The tournaments flourished under Stephen and Eichard Cceur 
de Lion. From the obligation to full knight's service naturally 
arose the obligation to take up the dignity of a knight, and 
from time to time royal writs were issued to the Crown vassals, 
" ut arnui cnpiant et se viilites fieri faciunt, sicut tertementa 
sua qiias de nobis tenent diliffiiiit- " (Bot. el. 19 Hen. III,). (3) 

(S) Afl U the onmmanil nf the feuiinl the MTnlr? axe found already in the 

niilitiik, see belnw, cap. I6,"tho great AiiRl<>-Bsion[H>rind. (Turner. "Hiatal? 

DfBcea ; " and the " Peerngo Beports " of tlie Anglri-Sinoni." iii, 7!l-7a.) In 

(iii. I»91i). Beginninga of the guild the Anelo.Saion records, "Onilit" is 

Bjstem aud the "master's ruuk" iu a tolerably frequent term fur the mnr- 
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Under the firm band of a martial monarch this Norman 
feadal army presents an imposing picture, and comes into 
the foreground as the actual basia of the pobtical and social 
system. With this military organization the Norman kings 
became, as none bad been since the withdrawal of tlie Eoraan 
legions, lords of the whole land. This miUtary force, assisted 
\>y the numerous and strong works of defence, dominates alike 
the western Britons and the northern neighbours, puts an 
«nd once for all to tbe Danish invasions, and turns England 
into a really united State, possessing in point of power the 
promise of a great future. In spite of all its outward pomp 
and personal bravery, this feudal army suffered from tbe 
<[efects inherent in all feudal militias — imperfection of dis- 
cipline, tactics, supplies, and transport, and the want of 
■weapons effective at long distances. It was also probably 
never collected together for important service, but was only 
employed in divisions and at long intervals in wars upon 
thCj Continent and border-wars, or to suppress isolated in- 
Borrections. But one thing was especially wanting in Anglo- 
Mormon feudal soldiery, a characteristic feature of the feudal 
militia of the Continent — the " territorial" connection between 
■the under-vassals and tbe gi'eat feudatories. This defect 
resulted not only from tbe scattered position of the great 
feudal estates, but still more from internal dissensions. For 
several generations tbe former Saxon Thane tbd but reluctant 



tial fotlowpra. Still, a single iDstance 
of tkeccnferringof tlieliTiight's<tigiiit7 
)■ DO pioor of a military syatam or a 
priTilego of rank formed frooj it. 

Not uutil the time of the CnundeB 

is a powirrful iafluonce upoQ military 

RtidKicumife acquired by the kDiglitly 

order. As to iho royal otdinoticta 

^■fl«cling tbe louinamcnt underRicbard 

VOXl^o-I'ioD, Ko Lappenberg-Pauli " 

>U. 3SU). Tbii, moreorer, ai well as 

\ euBlom of "dubbing \he knigLt," 

fcftiio M aouree of ravenuo. Out 

of lllo rojul charters of the earlier 

NatmBD period, "armU el equit f» 

Jtwnr inilraant," the practioe of the 

Tmuavj about the middle of Unary 

VOL. I. 



III.'s reigu, deduced tlie mniim that 
every Taasal, even tlje uuJer-vaBail, 
is as a homo regit bouod to cause 
liinuelf to bo knighted at RourC, paying 
the fees for the d[gDity under a penalty 
forneglecting todoao. (Madoi, i. 510.) 
HeniKt arose the curtouB oircumstaiico 
that the [akltig up of tlie knight's dig- 
nity was regarded in England as u 
burdensome duty, and one whicli tho 
majority oudeavoureil to eacapc. being 
fMotcoted with tlifir dignity oa "mu- 
larii " (eiquiies) in the feudal scale of 
dignities, their maxim being" tuffMeiu 
liouor eilhniniHi.gui digntubtmonttt" 
(Coke. ■■ Inst.," i. 231. 233J. 
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Bervice as an under-vaBsal to the Normau lord who had heem 
forced upon him. Aud with the majority of the Norman 
under-vassals the case was no bettor, they being a collection 
of Frankish horsemen and farmers, who now figured on 
English soil as lords, "rude upstarts, almost crazed by their 
Budden promotion, marrelling how they had attained to such 
a position of influence, and thinking they could do as they 
liked" (Ordericus, iv. c. 8). Eeal loyalty between the small 
and great vassals was thus, in the early Norman days, almost 
impossible ; and with the decay of the royal authority under 
the usurper Stephen, the small vassallage broke up into a 
violent irregular soldiery. The military state still lacked 
national unity. 

These weaknesses of the feudal militia, and the ever-recur- 
ring conspiracies of the great vassals, caused the revival of 
the old Saxon national militia more than a hundred years 
after the Conquest. Disunion in the royal family itself, the 
influence of the Crusades, the evil example of Normandy and 
France, and the dissensions with the Chiu*ch, at that time all 
combined to make the feudal array an untrustworthy force, 
against which the King himself Rought for some counterpoise. 
In accordance with the established principle of the Norman 
crown, the old right of summoning the national defence 
(fyi'd) had never been abandoned. This force was once called 
together by William Eufus, although primarily only for the 
purpose of extortion. (Huntingdon, a. 5, Will, II.) In the 
North Country the national militia, imder Ai-chbishop Thur- 
stan, had won the battle of the Standard against the Scotch, 
and again in 1173 the popular army of Yorkshire, under 
the command of the faithful barons, had warded off the 
Scotch invasion. This was followed (1181) by the new legal 
ordinance of the Assize-of-Arms (27 Henry IL), which con- 
tained the following provisions. Each owner of a knight's, 
fee (not merely as tenant, but by virtue of the universal duty 
of the community) is to possess a suit of iron armour, a 
helmet, a shield, and an iron lance, and moreover every 
knight is to have as many suits of armour as he has knights* 
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fees. Every secular freeholder, possessing in movables or 
rents sixteen marks, shall in like manner possess a suit of 
armour, helmet, shield, and lance. Every freeholder of ten 
marks in goods or income shall have a breastplate without 
ann-pieces, an iron belmet, and a lance. All burghers and 
other freeholders shall have a stuffed jerkin and iron helmet. 
and a lance. Each shall swear the oath of allegiance, and 
that he will keep these weapons for service at the Iving'fi 
command, and in loyalty towards him. These weapons may 
not be sold or pledged. In the hundreds and hamlets district- 
commissions (consisting of men possessing not less than six- 
teen marks rent in land, or ten marks in movable property) 
are to be appointed, to assess propej^y for the land army. 
Eoyal Commissioners are on their journeys to make lists of 
the names of those bound to this duty, and to swear them in 
to obey the royal "assize." Freemen only are mentioned, 
and it is expressly laid down that only freemen shall he per- 
mitted to take the military oath. Apparently officers (con- 
stablesf had already been appointed in the several hundreds 
for this militia, which was a force not dependent on feudal 
tenure. 

With the general summons of the hheri hommes thus 
established — the national army revived on a new legal basis 
— there could also be combined the summons of the feudal 
militia, as was actually dono in a case of great war-peril in 
the year 1217. {" Select Charters," 343.) 

In another direction also, at about the same time, the 
national influence of the insular position of the country, the 
climate, and the mode of life made itself felt among a portion 
of the feudal tenants. The conquering race had long felt 
itself secure in its possessions. For more distant warlike 
expeditions upon the Continent a uniform levying of English 
feudal forces appeared neither equitable nor, in consequence 
of the short time of service, feasible. Hence, from the time of 
Henry II., remissions of feudal service began to be purchased. 
Varying nt first, by degrees a scalo for this so-called scutage 
(itruUif/ia) became fixed ; and thus the feudal military- system 
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enters into the province of the financial control (see cap. 14), 
as the basis of a new system of taxation.f 



t The origin of "scutage" in satis- 
faction of military service after the 
reign of Henry U. is carefully gi?en 
by Madox (i. 625 et ieq, and 642 et $eq.), 
<See belpw, cap. 18, sec. vi.) In the 
second year of Henry II., for the first 
time, the Prelates were, on the occasion 
of a campaign against Wales, allowed 
to pay twenty solidi on each knight's 
fee instead of furnishing a horseman. 

In 5 Henry II. the secular vassals 
also obtain permission to pay two 
marks for each shield instead of doing 
service. From this time a satisfaction 
of feudal service by 8cut€uiia becomes 
more frequent Where small sums 
were demanded, the commutation ap- 
peared as a favour, which for a long 



time was not forced on the recipients. 
But later, when the taxes were fixed 
at a higher rate, and the demand for 
scutage was more frequently made, 
the time of Magna Gharta drew near, 
when the King was obliged to consent 
to negotiate with his Crown vassals on 
the subject of assessing the $cutagia. 
Different from this, and occurring 
both earlier and later, was the admis- 
sion of a substitute in cases of special 
hindrance, as to which a money pay- 
ment (fine) was mutually agreed on 
in each individual case, under the 
heading, **fic transfretent, pro rema- 
nendo ah exercitu, ne abeat cum rege^** 
etc. (Madox, L 657, 658). 
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CHAPTEE XI. 

II. Wbt Bebelopment of 4e iS^rman ^^uUctal ^oioet. 

The judicial Bystem^ as the most permanent part of all 
political organizations, was least affected by change in the 
transition to the Norman period. Immediately after the first 
preliminary settlement of affairs, William solemnly bound 
himself in the fourth year of his reign, " to maintain the good 
and well-tried laws of Eadward the Confessor,'* merely except- 
ing certain changes that had become necessary. (Sax. Ghron. 
A.D. 1070.) It is said that he appointed twelve men versed 
in the law to make a collection of all such laws and customs 
as were in use in the time of the Saxon Kings. The Saxon 
population clung to that promise out of affection for their 
national system of law, and with all the more jealousy, because 
it afforded a guarantee of personal freedom against the tyranny 
and violence of the Conqueror and his followers. In all 
historically authenticated cases it is apparent that William 
acknowledged the ancient judicial system; that he wished to 
do justice, and that he perceived therein a means of main- 
taining and consolidating his new kingdom. From the time 
of Henry I. that promise is periodically repeated. In the 
meaning and language of the time, it was understood to 
embrace the " lex tcrrse,'' that is, the whole legal system, in- 
cluding criminal as well as civil law, procedure as well as 
positive law. The promise meant : " Eight shall be spoken 
by the same persons, and for the same persons, and according 



to the same forms and principles as in the Anglo-Saxon 
days." ■ 

Justice is accordingly dealt out by the same persons ; that 
is, the Norman Vicecomes, as Justiciary, steps into the 
place of the Saxon Shir-gerefa, and periodically holds the 
customary conrts in the county and hundred. The jurors are, 
as in the Saxon days, the freeholders of the county. 

A decree of Henry I. (Charters, 103} confirms this with a 
royal reservation. " Sciatis qiiod concedo et prcecipio, tit a tnodo 
comitatita mei ft hiiiidredo in iUis locis ct imlcm tcnnin'm scdeaut, 
aicut sederunt in tempore regU Edwardi, et nan aider. Et ti 
amodo exiirgat pUicitum da divistonc terrarum, si est inter 
barones mcos dominieos, tractettir placitum in curia vtca. Et si 
est inter ravassores dtwnim dominorum, tractetur in eomitatii. 
Et lioc duello jiat, nisi in ets rananserit. Et rolo et prxcipio, 
tit omncs dc comitatn eant ad comitatus et liundreda., sicvt 
Jeceruiit in tempore rer/ts Edu-ardi." 

The collection of laws known as the Leges Henrici 
Primi, repeatedly represents the county courts as assemblies 
similarly composed to those of ancient times. Formerly the 
Hundred Court was composed of freeholders, but in the County 
Court the Thanes wore the regular judges, and the ordinary 
freemen only participated as assistant judges, or as mere 
bystanders. In the place of the Thanes stand now the Crowns 
and under-vaasals and the greater freeholders in their capacity 
of free landowners. The customary legal system makes them 
therefore judges: " Rei/is jiidices sunt barones coviitains, qui 



' A» to the eonsBcntiTs hiatory of 
tha ADplo-Normnn juiiipial Bjeteni, 
Dugdale'a treatise, " (inguisa Juri- 
(liciaies," oontiima only antiquarinn 
matter. Eqimll; perplexing are the 
BCatternl romaibs in SpetmuD's " Glng- 
■BTium." Mora to the point, but often 
IidzardouB, is tbe skckli in Epenco'a 
"Eqnitftble Jnriadiotlou." vol. i, pp. 
99-127. A better trcittnent of the 
Hubject begins with Edward Foss'a 
wotk, " The Judges of England " 
(London, 184B-(H, vols. Svo). The 
"a of the Qernuin treatiee hj 




Biener, "Das EngliacliB Geachwonen- 
Gerioht," 1852, 1S5S, 'A tuU., and the 
trentisBB of Brunner, Gundemiann, luid 
otliera nre very great. It is now well 
cstubtinlicd that King Endward coTer 
piibliitlicd 0, flpecial code of Inwa, but 
that by the"Xegp> Edtiardi" iBmnuit 
the ruBtotnnry law of the country at 
the eloae of the Aoclo-Saxon period. 
Thin is proved by the eipression of 
William of Malmoabury (Geet. Reg. ii. 
ll),"non quod ilU ttatnerit, ted fiudi 
obiercavtriL" 
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lihrraa in cis terras iuibcnt ; villani rero vH cocseti, vel qui sunt 
hiijiismodi vilcs et iiiopes fer&onm, non sunt inter jtid'tces niime* 
ratuli " (Hen. I. e. 29). •* d 

The same actions are now heard before the Norman Vioe*^ 
comes as were formerly heard by the Saxon Eorl and Shir- 
gei-efa: " omnii cawia tfrminetiir in cumitiilii rd kundredo vel 
halimoto sacam, habcntium " (Hen. I. c. 9, sec. 4). In like 
manner the regulationa touching suit of court, show that 
the County Court is to he the proper court for the highest 
as well as the lowest classea : " Inlcrsint autcin episcopi, 
comites, vicedomiiii, ricarii, centenarii, aldcrinanni, prmfecti, 
prapositi, hironet, ralvasores, tungrevii ct cmleri terrarum domini 
diligenter intendcntes " (Hen. I. e. 7, sec. 2). The duty of 
the vassals to do suit of court {secta) was a feudal duty, and a 
Saxon custom at the same time ; but representation was 
early recognized: "si dupifer ejas legitime Jacrit ; si uterquo 
iieceseario desit, priepositiis, et sacerdos, ct quatiior do wclio- 
ribns villm ailsint pro oinnlhits, qui nmninatini non crutit ad 
plaeitiim sitbinoiiiti (Leges Heu. I. c. I. cit. see. 7). 

The procedure of the tribunals which the Saxon freeholder 
hero sought, was the ancient one, with the Sason writ of 
Bummons, outlawry, security, compurgators, and trial by 
ordeal. The Norman, on the other hand, preferred a pro- 
eedurc which, furnished with formal pleadings, generally 
appealed to the duel as idtiiim ratio. The rule of law 

** Hence wo bsvo at first tbo old The dcgreaa in tho feuilul rigime 

oampoHition of tho Huodied Court ontne into constdDrution in the legal 

with ila frMlioldets, tha County Court Bjalam only in onu apoeial point, that 

'with ite Thanes, in whose place now do nndcr-vasaal shall bu ft judge in a 

atuid bardly moro than four hundred mnttel touabing liia fenihil lord (Han. 

Crown vauaU and tbo aihlenailem 32, ca|). 2), a rule wbirh oitnblishes 

of Domosduy Book. A limitolion to the priaoiplo .of the legul eqaality of 

Omwu vuaale aloue, which baa beca Crown aud uoder-vussaU as part* 

often Bwerteil, la pericctly untenable : In tbo County Court. Ab a fact in 

noHuudreilCourtiandnotmanyCounty the province of tbo jndioial BTBteDi a 

COorti, oould have been suffioicntly difference between Crown and under- 

«on)po«ed of the existing numbor of vaasaU is BToided in tho eipreuion 

^tennUn in nipUe. Tbo lu/btetuntte* used to denote them, which embraoea 

«r Iba DomeBday Book aro only to all freeholders alike, '■ libtTt tenenta 

a small extont invested snbvassals, et qui stquunittr canamdteoiaitaitiin 

but they wero beyond nil doubt eom-ilatH" etc. ■■"- '■ •'— 

Ubere tenenla. accordine to tbe ineao- T»i7tti7iu( el um 

ng of thu Anglo-Saion ' ' 
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■which was needed to decide between the two eystema had to 
be determined by royal direction. One chief point, the proof, 
the Conqueror had akeady settled according to a jite 
lequum (Carta Will. c. 6; Charters, 84). But this was, after 
all, only a chief point. Moreorer, a trial which took place 
Vfith judges, lawmen, suitors, and compurgators, each of 
whom claimed their customary law, whilst no party so much 
aa understood the language of the other, was sure to causa 
for a long time a terrible confusion, in which partiality and 
corruption were not wanting. At all events, in this mixed 
law, we find an arbitrariness on the part of the magistrates 
both in procedure, proof, and judgment ; and a venality 
that even allowed the ordeal to be avoided by a money 
payment. With the poor the procedure was somewhat 
summary. 

The law to be applied was, as understood by the Norman 
and Anglo-Saxon litigants and judges also, heterogeneous. 
After long fluctuations the necessity for a unity in this re- 
spect brought abont an arrangement, according to which 
personal property was generally governed by the Saxon law, 
real property by the Norman feudal law, whilst the personal 
family law stood under the influence of the Church. Espe- 
cially in the law of iuheritaneo did the two systems clash. 
The Saxon declared an equal right of inheritance in all the 
sons ; Nonnan custom and the necessities of the knights' fee 
led to the right of primogeniture. A middle course lay in 
the maxim : " Primum patris feodum primogciiiiusjiiiiis habcat; 
cjiiptiones vera ct deinceps acquisitiones suas ticl ctii magis 
relit " (Leges Hen, I. c. 70). In the end the Norman law 
triumphs with regard to landed property ; only where 
numerous old Saxon owners of the soil dwelt close together, 
as was the case in Kent, an equal division of the land 
amongst all the sons (gavelkind) remained a local custom. 
But it is evident that it was no longer the judgment of the 
piires, but only regulations of higher authority (in later 
times the judgment delivered by the royal justiciaries), that 
at this period were capable of lajnng the foimdation of || 
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English " Common lav " as a universal law for all 
classes.** • 

But together with the retention of the laws of Eadward 
the manorial courts were also retained, as was taken for 
granted in the law-books, and emphatically recognized in 
the " Carta Henrici I." The manorial courts already existing 
coincided with the customary rights of the Norman feudal 
lords ; though these latter were in some particulars more 
extensive. In the mixed law which resulted, a feudal idio- 
matic phraseology prevailed {e.g. the term " curia haronvm ") ; 
yet here the state of affairs, partly old and partly new, 
required to be sepai-ated from one another, 

1. As a matter of com-se, the occupier of a manor claimed 
jorisdiction over his vilUtni, a jurisdiction extending over the 
transfer of property, all disputes arising in consequence, the 
reservation of services and performances, and disputes of 
the tenants among themselves. Later legal language calls 



••* The quesHoD as to the torm of 
the pTooe<Iuro bcrani the Noimnn Vi/t' 
eona will always bo a moel difficult 
one to eolfo. (Biener " Engl. Oescli- 
woruen GeriKht," i. pp. 53-56.) At all 
tnoata the o]rl tradition that the Con- 
queror banished the Aiigla-Saion Inn- 
giuge ftnm the courta U cnonooiii. 
Tba chmteH of tho first Nornuui kEngs 
we issued in the Anglo-Saxon Ian- 
gnage as being the langoage of the 
Ddantty, a language which William 
himself enileRTonrod to ikcquire. Latin 
ma employed aa an oiBoial langaup^e 
(mlj; all oEQcial transactions of tlie 
Eiohequer. all judtoial lescripta, all 
reports of the oldest law suits, all re- 
oofds of the curia regU itself, oven 
under Itiohard I., are i^nohed in the 
Latin language. It was evidontlj not 
the intentioa of the Conquonn io ac- 
knowledge bis Norman feudatories bb a 
ruling oloas, by reo^^niziug their dialoct 
aa the language of the country. It 
ma generations later before the French 
language occssiunalty appears ns the 
ofBctal loDguoge of royof ordinancea. 
French was spoken in the courla, but 
this was n matter of Becesnity, aucing 
ihnt the Vkefomilen end lliu secular 



great officers of the realm were for ths 
most part Norman knights. Hence 
arose the importaut position of tlie 
clerks and under'Offlcials as intel- 
pr«<tera and advocates ; hence also the 
early development of a class of iuforior 
attorneys can bo explained, A trial 
cotriod on in French, with an Anglo- 
Saxon under-vnssal or farmer, would 
have been qultu as difficult in tha 
eleventh centnry as in the nineteenth, 
lu the country and local courts litiga- 
tion was probably carried on in a 
curlonsjarf;on, about as confused as tbo 
rules of law were tbemselreB. Unly iu 
the CDutral oourls the technical framing 
of tbo procedure, and the appoint- 
ment of Norman lords as judges, 
brought about an early ascoudonc; of 
the Frenol) tougne, which again later 
penetrating from the earia regit down- 
wards, formed a Frenoh le»l lan- 
guage. How the procedure in the Boyal 
High Court became formed under th» 
iufluencu of the clerks of the conrt 
and the att«mays at the close of tho 
twclftli oeotury is clearly shown by 
Glonvill's legal works. (See PlulUps' 
History of English Law. ii. 37-334.) 
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this old manorial court sitting in civil causes the " cus- 
tomary court," and centm-iea elapsed before the practice of 
tlio courts allowed tbo peasant class the right to biing an 
action for recovering their property in the royal coui-ts. 

2. The Anglo-Saxon rule, especially under Cnut, bad already 
extended tbe manorial jurisdiction to the allodiarii. The feudal 
system now introduced the principle that to tbe mesne lord of 
the soil belongs also a judicial control over tbe land of hia 
grantees. In consequence of this, the Norman landlord ap- 
pears also to have claimed a subjection to bis authority of 
the freeholders who bad been attached to tbe fee of a vassal, 
rendering contributions, protection moneys, or performances 
analogous to the imder-vassala. Tbo practice of tbe Kx- 
ohequer regarded the " right to suit of court and service " on 
the part of the independent small landowners as naturally 
included in the grant of the Crown fief. " As soon as a man 
found himself obliged to do suit and service in the court of his 
stronger neighbour, it needed but a single step to tmTi the 
practice into theory, and to regard him as holding bis land in 
consideration of that suit and service " {Stubbs, i. 189). The 
private jurisdiction over tbe libera tencntcs that thus arose, 
was now called "L'unti. hnroiutm " (" court baron "), and it is 
apparent fi-om later circumstances that the Norman adminis- 
tration uniformly recognized such an institution, at least for 
the disputes of tbe tenants among themselves. Tbe mode 
of procedure was left to the custom of tbo individual localities. 
" Placita cujiisquc cunie secundum consuettidines svas aifitautiir. 
Solent autent placita isla in curiis dominorum deduci secundttm 
rationabilcs consuetudiiies ipsarmn niriarum, qute tot ct tarn cariie 
v.t sunt, in scripliun. de fadli reduci non jjosswni" [(Glanvill, 
xii. 6). Tbe law books, therefore, pass by tbe procedure of 
tbe Court Baron in silence, but teach as an established prin- 
ciple that it exercises a civil jurisdiction analogous to that 
of the Hundi-ed Court, in real actions as in actions of debt. 
It was not until later that personal actions became as a rule 
limited to petty matters not exceeding forty shillings ; before 
bringing a principal action concerning a " libcruin tcTtc- 
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mentum " tlie plaintiff was obliged to sue out of Chancery 
a "fcrerc dc recto," acknowledging the judicial authority of the 
King, and his lordship paramount over all landed property. 

3. The manorial courts of later Anglo-Saxon days also 
exercised a criminal jurisdiction to an unequal and often to 
a very wide extent. Beyond this, according to the principles 
of the fendal law, the lord of the fee claimed for the cvria 
JeudaliB a certain criminal jurisdiction over the under-vasaals, 
or at all events a riglit of distraint on movable goods, for 
the purpose of maintaining miUtary discipline. Both prin- 
ciples appear blended in the Norman administration, forming 
a uniform and inferior criminal jurisdiction of the curia 
hnronum over under -vassals, Uherc tmeiUes, and farmers. 
This criminal jurisdiction, however, is confined to small 
offences and thefts in fiagranti. For financial reasons all 
the heavier cases were reserved to the King, and grants 
of more extensive rights were, from the Anglo-Saxon period, 
for the most part resti-icted.t 



t Ab to the syfltem of the Norman 
tvrias baronum. soe Blener, "Otschiclilo 
der Oeecliff. Ger„" i. -18-56. The 
later jorisprudencedigtinguisLBd no der 
technical nuiucs tho Titrious cnmponent 
porU of the Manorial Court. Thu civil 
jQrisdiclioo over UDder-vasHala imd 
fnieholdeiB in regnrd to Ihoir depen- 
dent lands vas called Court Baron : 
the Manorial Court, in ila original 
juriidictioii over tboee living upon 
fleBand mid domeaties, was cnlled Ciu- 
tomttry Conrt The Court leel, Snally, 
was a rojal police court ovur all liTing 
npon the laud, flnt instituted b; later 
grsnL The Leges Henriei I. employ 
for till) Manorial Coorl the term " If al- 
limotum"(Hen. 9, bbo. 4; 20, bhc. I; 
97, neo. e ; TS, wo. 2), which ueomB to 
lielong to the more mmlcru feudal InU' 
ITOftge. The most frequent expreBBion IB 
'•tatacl KKa." Tiie I.eses Henrici I. 
t^tm. SO contaiti Urst of nil iLe general 
nus: " Anhiepiieopi, episaipi, coniiUi 
tttdiKpoUlliUel, 111 lerrii pmpriie pntit- 
tttHl Due, •anini el WKnui halienl. lei rt 
tktam ct infaiigmlhrn/ ; in ^tl/rii ten> 
jifT ttaptionrm, rrl eambflwnrmf rel 
^uoqw modii prrqaUitit loeam et Knciiin 



habeul, i» cauili omiiibui, et haUimotU 
pt-i-tinentffiiift euptr fluf)# et in tuo^ ft 
aii'iuaiido mper aUtriui hominet." Of 
courw, the King liaa altio the same 
monnrittl joriadiotion over hia own de- 

■II (foiflinio lUQ haM (n^am habel : qua- 
T'lndam irrraram nianrn'a dedif, led 
toeaam tilii rriiimit (ingulorem el eom- 
niunflii. Nee uquilur loena rtgis data 
maitfria, led magii «it ez perionit" 
(p. IS). The later Anglo-Saxon deeda 
□f grant contain the clauBe : " ooneedo 
ri liliertatent pltuariam, id ett iocam et 
locam, tot et theam, ft infaiigraclhef, 
monlirich, hfmiocne,fonteli" (cf. Cod. 
Dipl. iv. 1C7). That the eense of the 
words vaa no longer clearly uDderstood 
wan no hindrance to, but mther a good 
reitaon for, retaining Ihemasa formula. 
Wlien the Norniaa Kings (nl Banry I, 
on hia ascending the throne) were 
obligpd to meet their Crown ToBsaU 
wicli friendly SBBuronces, the manorial 
rights formed primarily ihe subject of 
these promises : " Saeam in lerra et in 
fi'jTiu, ill lit f is rt in eampit, totnftumel 
team, ijrithhrceam el ftomsoraam, /orif- 
itrallun et infaitrjlhicf, el in /ugitiro- 



172 CoiistitiUional History of England. 

Howerer well ordered these judicial arrangementB might 
appear esternally, their inner life was defective and d^ordered. 
The greed and arrogance of the Norman ricecomites and 
vasHala made these courts places of ai'hitrary deahng and 
oppression. The rules of court and of law to be applied were 
for many generationa contradictory ; the judges were kept 
asunder in various ways by national antipathy. The Con- 
queror had intended to have the more important customs of 
each county determined by commissionera ; but this work 
could not be carried out in consequeneo of practical difficulties. 
The private codes which were formed at the same time wero 
entirely inadequate for the task. The conflict of the legal 
conceptions of different nationahtics left a wide field open, 
which the partiality of the Norman country magistrate and 
bailiff took advantage of for his countrymen and compeers, or 
for the highest bidder. It is only from the occasional intei*- 
fereuce of the King, and the partiahty of the ricecomites, 
which is mentioned as a matter of course in almost every 
contemporary narrative, as well as from the general detesta- 
tion in which the office is held, that we can conjecture what 
manifold injustice is hidden behind the silence of history. 
These internal defects bring the Anglo-Norman judicial system 
into a state of agitation, which hy a continuous process of 
pressure from the lower upon the higher claas brings about 
a centralization of justice, in the following order. 

I. ©fte local tourts become gradually limited. As private 
rights of the landlord {rights of property) they still exist 
unabridged, so far as the jurisdiction of the manorial courts 
over the villain extends; that is, as a "customary court." 
The jurisdiction of the curia haronum, on the other hand, is 
regarded as a personal grant, and can accordingly he refused, 
"noji iequitiir socna regis data viancriu, ned inaijis est ex 
personis " (Hen. I. o. 19). For financial and political reasons 
the royal authority (different from that on the Continent) 

mm Tecrpiinnem (tiper eortim limprlot iptiiia ex'iuiifrt dfberent tt auper fata 
lunni-aeK intra burgoi et extra, taia jilene mulli"' lanorunt ';uoi ego eit conceni" 
etUimdveelc,quaiameipropriimi>iittn (Lvc'ti tl^uxou Diet.. App. Cburt. No.ti). 
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impelled every deveiopment of the court baron, and withoat 
attacking it in principle, gradually neutralized the judicial 
power of the mesne lords. Different circumstances tended to 
this result. 

(a) The scattered position of the lords' possessions rendered 
it an exceedingly difficult matter to form great feudal manors 
in consequence of the great distances (Hen. I. c. 55). The 
principal seat of the lord, the "caput biironio!," might well 
be a place of meeting of the under-vassals for festivities, 
investitures, and the like, but could be no baronial court for 
the collective vassals, no "com- de htinmie" in the French 
Benee. A court baron of this description was more important, 
as numerous under-vassals and the personal presidency of 
the lord could he added to the ordinary freeholders. But the 
judicial power of the groat feudal lord, as far as can be proved 
by documents, was only an aggregate of manorial juriadictiona, 
not different in quality from the jurisdiction of a manor. ft 

(h) To this was added the superintending and rival power 
of the King as the highest judge in the land, which in the 
Bpirit of Norman administration was zealously exercised on 
account of the perquisites. The Exchequer records show that 



ft The owners of tbe "greater lord- 
ships, iunoiinded by the nlfii^ials of 
their householile, held Bolemn feudal 
onurts (Madnl, i. 101), uni in their 
documentflinsde useotn style uDnlogodii 
to tb«t of the royal EKlministrBtion of 
jnitiM) : moh expressioiiB ai *> Dapi/tro 
meo et omnibui baronilmi ntn'i et 
homtnilmt meii Francii et Anrilii," are 
freqaenttj to be found in tba " MontU' 
Uatm AHglieaniim" and in the 
"Fanwitare Anglicanum." But the 
icatterod pontiun of their lands did nut 
permit in pmctico of an; other relation 
.than that of intermediate Crown 
vassals. The under-vaasaJa could not 
come from distances of twenty or a 
handred miles to their feudal courts, 
in order to hold sittingB once a month, 
after tbe fashion of a handred court. 
With tbe (input barenlie the jnris- 
dictioo of sevoml oontigaoiw raBnfire 
Irai often unitod (Hoywood, 148); but 
it never went beyond the acnla of a 
ploralil; of manors. "AlthouBh an 



honor consists of many manors, nnd 
there is for all the manors one coort 
oulj held, yet are there quasi several 
and distinct oonrts for several manors" 
(Soroggs, 81, 82, cited by Scriven on 
CopyholdB, 6). Regariling 'the de- 
fective nature of the mauoritJ neons of 
execution, see Soriven, vol. ii. 757. Aa 
to the lending of lairmcn, which in 
later times no longer orann, see Ellis, 
i. 2ae, 237. By the statute, Quia 
Emplorei, 18 Edw. I., Ibo development 
is legally aurUiled. In the rare eases, 
in which in later times the King 
makes an hereditary grant of tb« 
admin LBtratiou of a hundred, this is 
done with reservation of the jurisdiction 
of tbe Iloyal Judges and Sheriffs. A 
request of the landlords to have their 
own prisons was refused by the Statute 
of Mecton : " Mamatfi pftierunt pra- 
priam priioHam d« iUii, qwt eapermt 
piircM et tirariit >ui(. Quod ^U 



i 



r ronlradizit, ■ 



iJ«> 



i 



I jndicial mandates proceeding from the royal court very early 
I admonished the feudal courts to administer justice under the 
threat that in default the supreme power would intervene. 
The " writs of right " directed to the small patrimonial 
courts were openly issued, as letters patent, and were 
despatclied by the Vicecomos. They contained the regular 
clause, " et nistfecens, ricfrmnes Itocfucint, ne niiipHiis clamorem 
audianiug pro drfoctu recti." Every defect in this customary 
judicature waa made use of for the same pm-poae. The right 
of distress which helonged to the mesne lord is only a, 
sequestration without the right of sale. In eases of execution 
the King must accordingly be appealed to, and the matter 
given over by writ to the slieriff to be further dealt with. 
Every complaint, that the manorial court refuses justice or 
does not properly administer it, transfers civil as well as 
criminal matters to the Royal Coui-t ; in like manner appeals 
by " writs of false judgment." Where the manorial court 
has not been properly composed (which often occurred, owing 
to the scattered position of the estates), the matter at once 
devolved upon the Royal Court. All attempts made to form 
a superior jurisdiction of the greater feudal courts over the 
sentences passed by a smaller curia, are finally cut short by 
the Statute ot Marlehridge in the rule, "NtiUitg de cseteT<y 
{excepto (hmino rr(iio) tcneat placitiim in curia, stm de fnUo 
judicio facio in curia tciiaitiiim enorum ; quia hujnsmodi phiciUi 
spccialiter speclaiit ad caivimm ct d'l^nitiiiem domini regin." 

(c) Decisive reasons were also contained in the nature of 

the law that was to be applied. After the lapse of a century, 

the administration of justice had become concentrated in a 

i class of professional judges. Compared with this arrange- 

I ment the formation of the private courts became more and 

I more insufficient. In like manner the mode of taking evidence, 

i especially the procedure with compurgators, " legis radiatio," 

\ jbecame less and less practicable. Whilst in the royal 

Utribunals a reform adapted to the times was introduced, which 

'developed a civil jury, and somewhat later a criminal jury, 

they were still denied to the private courts, the insignificance 



k 
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of which rendered Buch reforms for the most part mappHcahle. 
The fact tbat the private courts remained upon their old 
basie, whilst an untiring legisiation brought the Royal Courts 
important improvements, also contributed to the unavoidable 
decay of the former. 

{d) When in course of time great lordships reverted to the 
Crown in consequence of escheat or forfeiture, these extensive 
judicial powers were in tbo re-gi-ants frequently withheld ; 
and generally the sub-vassals were made immediate vassals 
of the King. By this means, and also owing to the ultimate 
interdiction of subinfeudation, the courts baron lost their best 
lawmen. It was next assumed that where there did not remain 
at least two fi-eeboldera to compose the court, their jurisdiction 
was suspended. All these defects ai-e seized upon by the 
higher courts, and private jurisdiction becomes merged of 
the county and royal courts of first instance. ttt 

n. Wtit CEountl! CCotmS, as regular country courts of the 
liberi homines of the realm, passed over unchanged, with their 
two grades of Hundred-gemote and Shire-gemote, into the 
Norman period. In their case also a curtailment of com- 
petence took place. 

1. The Hundred Court appears with its monthly sittinga 
in the Leges Hen. I. c. 51, sec. 2, " Dehent autem ad siniiuhg 
menses, i.e. per nnniim diiodecies, congregari hvmlrcta." In 
like manner c. 7, sec. 4 : "Dehent outem huiidreta rd wapen- 
tagia diiodecies in anno congregari, ct sex diehus ante guminoniri." 
In Henry I. 41, sec. 6, it is repeated that a hluford shall 



ttt As a coanterpoiae to tile great 
ftodal Ionia, tbo oppoaite maxim wiw 
followed !□ fiiYoar of the Uiwna. Lou- 
don and certain larger towns obtained 
bj priTilego a major, or a lomn-reeve, 
■Wno ftppBreotlj eifiiciHed the whole 
oriminnl and fiifil juriwliction of tlie 
Vicecomes, and entirely xuperscdod 
him. Other towns nlsa, in ordof to 
lighten their judicial dutisH, began to 
•how m conBtHnt tendency to form a 
apeeiol conrt of their own, which wna 
OMimble for the wants of a, more closoly 
paokad population. Sueh grants woro 
now maae by the king, as loid-psia- 



mount, by charter, according as the 
necessity of the case lequir^, or on 
petilioD. and on the payineiit of high 
dues. In the bishops' sees the grants 
are generally old ; in abbey lands they 
look place regularly. In certain ohar- 
tora of Henry II., b oomplelo siemption 
from all interfurenco of the Yieeemae* 
is pronounccJ, und consequent imuiu- 
tiity from the suit of court m the county. 
Under John grants were made in great 
numbers, which, in the order of thin^ 
existing in those days, created, at all 
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present his accused man at the hundred. But beyond donbt 
the hundred court Buffered considerable damage from the 
fact that the court baron became extended with the competence 
of a hundred court to under-vassals and Vtbere tciientes. The 
hundreds appear almost everywhere broken in upon by mano- 
rial courts ; and, owing to the dissensiona prevailing among 
the lawmen, give the feeblest possible guarantee to the weaker 
against the stronger. It is scarcely conceivable how, at this 
time, considering the number of the hundred courts, an ade- 
quate composition of them was possible ; but it is very easy 
to understand that the Vkccoincg, overburdened with business, 
had little inclination to hear, twelve times a year in each 
hundred, small civil causes which brought in only small fees. 
From the supplementary relations, which always subsisted 
between county court and hundred court, it followed that 
numerous civil actions were brought into the county court. 
That the hundred court was, notwithstanding its apparently 
small judicial activity, regarded as a regular district court, 
is explained by the tenacious adherence of the people to a 
judicial system, which was the last buttress of the social con- 
ilitions of the ordinai'y free man. The character of lawmen 
in the hundred court remains the legal mark of the libcri et 
legalfe homines, who keep their position by the side of the class 
of knights, and who furnished the most numerous members 
for the later important trials by jury. 

2. The County Court, now "Curia cnmitatus," has. from old 
custom, jurisdiction in more important cases, over actions 
brought against Thanes ( now " iiiilih's"), and other inHuential 
persons. Already in the Anglo-Saxon period its relation to 
the hundred court was a supplementary one. From the 
sphere of the huudi'ed courts and courts bai'on, a number of 
civil causes are now brought thither. Of criminal offences, 
we find mention most frequently made of thefts and smaller 
offences (metUlw, verhera, ]>l(i<)as, trruigtircssioncs). The ac- 
cumulation of business brought it about that later (as decreed 
in Magna Charta) twelve sittings were held annually. Even 
the Leges Henrici51, sec. 2, say, "Comitalus btB,si 7ion sU opiut 
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ampUia, congregari." It appears, therefore, tliat in addition 
to the two legal Shire -gemotes, prorogued sittings were in- 
trodaced, to which, as instituted court sittings or " county 
courts," only the interested parties were summoned. But even 
thus the county court was inadequate to settle the great 
Damber of small criminal cases. Hence from the county 
court a " tuTTiU4 Vicecomitis," " Sheriff's Tourn," was separated 
off — a new institution, belonging to this period, according to 
which the Vicecomes journeys, at least twice a year, through 
the several hundreds, and, in the capacity of Royal Com- 
missioner, disposes of the petty misdemeanours, which were 
most practically dealt with at the places where they were 
committed. This tuntus Vicecomitis is not to be regarded as 
an original institution of the hundred, but as a branch of the 
county court, by virtue of royal commission ; which is referred 
to by Henry I. c, 8, see. 1 : " Speciali lamen plenituitine si opus 
est, big in anna conveniant in hundretum euum qiiicanque liberi, 
tarn hudefest, quam folgarii, ad dinoacendum scilicet, si decanije 
pUne gint, etc." Similar delegations to a commissioner were to 
be found in Normandy. On these circuits the whole male popu- 
lation of the small districts appeared for poHce purposes, whence 
it followed that the name of people's court, "court leet," 
was customarily applied to these court-assemblies per delega- 
tionem. Under the Norman fine and fee system there arose 
from them a local pohce-court (cap. 12), which was further 
a subject of grants to landowners and parishes. From the 
position of the Vicecomes as royal commisBioner, it can be 
seen why the Tourn is regarded as a royal court of record, 
whilst the old Anglo-Saxon county court is not one. In the 
multifarious business thus brought before them, the Vicecmnites 
make use of their higher bailiffs as substitutes; the lower 
bailiffs are employed for Bummonses, executions, and service 
at court sittings. (2) 

(2) The oouDty and hundred oonrts of atlier paasages, describe the oounty 

tuTe or all Aoglo-Baxon inHtituliniia and buodred courU purely in the form 

preserved moat ruitlifullytlivir original iu vhich the Normims Tound tbem. 

form, and we find titut Ibe Idgta Hen- N<iw that the eberiff, sccording to tbe 

tlei, oc. 7, tj, H, 41, 91, und a uuiubur new arrnngetneDt, miul twice a jear 

VOL. I. a 



178 Constitutional History of England. 

Numerous and important as the county causes now became, 
a diminution of their competence is very soon risible, owing 
to the royal reservation of actions touching Crown fees, and 
of tbe heavier criminal cases, of the extent of which we shall 
have to speak later on. In the county court also is seen 
a tendency to go higher ; the reason for which must be sought 
in the partiality of the sheriff, and, still more, in the state of 
the law and judicial decisions. The duties of members of the 
village communities to act as judges (in Germany styled 
Schofen-Verfassmig) cease everywhere when compound modes 
of property and social conditions take tlie place of simple 
and uniform tenures. In Anglo-Norman England, the law of 
possession had from the first to develop itself out of discordant 
elements, by applying the Norman feudal law to Saxon modes 
of tenure. In like manner a unity of legal views on the part 
of the judges was prejudiced by contrasts of nationality, 
and gradually, too, by those of the modes of tenure, in propor- 
tion as provincial, civic, and ecclesiastical legal spheres came 
into daUy collision. The diversities of interests and views of 
social life, as it became settled, effaced the sense of legal unity , 
and made it necessary that the development of law should 
proceed from State authority. Decisions had here, at an early 
period, to be gathered from interpretations and analogies; for 
a customary law based upon tbe " legal customs of the com- 
munity" would have been a different one in almost every 
county, hundred, and town, according as nationalities were 
confused and knights, fi'eeholders, and citizens were blended 
together. In a still greater measure was this true of criminal 
law and criminal procedure, in which, for the maintenance 
of the puhhc peace, the most important principles had to bs 
modified by the higher authorities. 

III. From this internal process of decomposition can now 
be explained the position of the royal jurisdiction under the 

hnld apoUoe-i^aiirtffumu* FiiMwamtfi't), twiae a year: sod tho amaller cMnrt, 

ve meet (m early, indeed, as tbe Iiegei tlie curia parna haadredi, held ever; 

Henrioi L) wilh two aorta of oourU in tliree weeks, preaidod over by the 

the hundred— the great court fr)r the bailiff of tlie hundred, for the di ' ' 

Prank-pledgo, tbe SheriS'a Tourn.held of petty oiTil oases. 
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Norman name of " tUTia IScgis." Probably at the time when 
the iaglo-Saxon judicial system was confirmed, many reser- 
ratioDB demanded by the feudal system were made. Of civil 
matters, legal disputes as to Crown fiefa were reserved to the 
King, for bis personal instruction of the court ; as were like- 
wise differences as to adi<ocatim, and the like, out of regard 
to the state of ecclesiastical relations. The ancient judicial 
aathority of the King could also summon before him every 
action from the lower coarts, partly on account of de/eelua 
recti, and partly when it was assumed that in the lower 
conrt impartial justice was not to be obtained. 

It was not intended by this, that for all such cases a special 
conrt of lawyers should be formed at the royal court. The 
majority of such eases were referred by commission to the 
county court or some neighbouring county court, as extra- 
ordinary matters, not lying within the Jirma of the Viceromes, 
Only in case of actions against the 'greatest magnates, the 
King sometimes appointed a commission of prelates and 
vassals of the Crown, to decide the matter at court. The 
compositioTi of the county courts, which excited Httle con- 
fidence, and the want of unity in the principles of law, as 
applied to rights of property, promoted an appeal to the 
royal fountain of justice ; especially from the time when 
special eommissioner-judgea (Justiciarii), who were free from 
the animosities and eagerness for fees of the sheriff, began 
to he appointed for this purpose. So soon as the way was 
thrown open, under Henry II., a flood of civil causes imme- 
diately swept into the royal court, which was now opened 
on payment of fees, to the most varied legal claims. The 
condition of things resulting herefrom is shown in the treatise 
of Glanvill, i. c. iii., where a considerable Ust of reserved 
civil causes appears, with the further addition " quodlibet 
placitumde libera tenemento vel feodo potest reJ: trahere in curiam 
svam, quanda vidt " (cap. V,)." 

• The jnTisdlotionof the eun'o rrtffii vation of dvil ciiub«8 wm probably 

will be diBcuued ot gtcatec length ia otigiaslty limited to the pravigion In 

•janneetioD with the oeDtral admInU- tlio Carta Heurici I,,toucbiag litiga- 

Iration (cBpa, l«. 17). The royal reeer- lion lu lo Crown fees, ULiiivill, i. a, 
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The conrae of criminal justice is analogous. Here also at 
first a reservation was made of certain more serious offences, 
such being in Cnut's laws reserved to the Crown from the 
jurisdiction of the private courts (Hen. I. 10). The mass 
of the reserved cases was, however, at first assigned to the 
county court for hearing. Only in cases of the prosecution of 
prelates and the highest vassals of the Crown, and even then 
only in a few cases, which are recorded in history, did the 
King make use of his privilege of administering supreme 
criminal justice through a commission of prelates and vassala 
of the Crown duly appointed ; and this criminal authority 
generally commuted capital sentences into confiscations and 
forfeiture of fiefs. But in this respect the royal reservation 
increases, and even Glanvill reckons all "fdonix contra 
pacem regis " among the Crown cases reserved : even &ays 
and brawls, if they are tumultuous in their character, " « 
acciisaior adjkiat de pace regis hifracta" (Glanvill, i. cap. 2). 
The heavy criminal offences appear now as "feloniae contra 
pacem domini regis," and in regard to the mode of proceeding 
as " placita coronie." A better spirit is infused into this 
portion of the legal administration by the severance of the 
farm interert (Jirma) from the judicial functions; which was 
effected by the appointment of royal justiciarii in the place of i 
the Vicecmnes, The reservation of the royal right of inter- 
ference now develops into a periodical delegation of matters to 
criminal judges."" 

reckoDBSs rcBprveil cbrcs : '^ platilum de cnrnm Itegt rel ejui eaptlali Jiuliciario" 
banmiii, pL de adpoealionibui, qvtutio (Marloi, i. 19 ei leq.). i 
ilalK$, pi. <le dolibtit ande nihS. querela ** The oiigiinal rcaervntion in ' 
de fine facia, d« homagiil faciendii, de ariminal matters is aitmmod up aa • 
reUviii reeipiendU, de piirpTeilurii, pi. folloiTB in tbe Legea Heurioi, L c. 10, , 
ddntU Utieorum." Cortsinly, a more "ifm winE ^'uro, qum rex Anglim eoba , 
extended meaning 1b afterwaTita ^ven et mper omtiei knminei habet in terra 
bv Glanrill'B words (i. S) : "qandlibet eua: in/raetio paeii reqix per rtuinum | 
pioeifum de libera tenanento vel/eodo rel breve datx ; doTiegitdum; ^aoitum 
poleit rex trahere in i<uriain tuam, breviam eel prmctptorum tjiu eonbmp- 
J r," From tho time of Henrj toram; de /amalit tait vbieiiltgtt» I 



II. bBgin the ouwoKiiii cnsea of pay- occiiin ikI inj«rta(« ; infidnliUu ■ 

ments for tlie acoeptnocB of tlie oauee pradicio ; guicunque cJeipMliM mI Mali- i 

at tLe Toyal court under the heading loqvium de to; utlagariai /wrtwn i 

"ne plaeitet ntii eoram Bege de tene- morte impumVum ; murdrum; /aUaria 

tnmlfiiui's; ne ponatur ia ptacilaia nisi nionetx mem; ijKeiidium; hamiooiia; 
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The reign of Honry II. U a period of transition, which in 
its centralizing spirit brings the more important matters 
through travelling judges to the court (i-nri/i), and which also 
by forming a body of professional judges prepares the way for 
a more solid system of justice in the whole realm according 
to the principle of unity. The system of royal juslkiarii 
about the middle of this epoch forms such a connected whole, 
that a special exposition of the central administration is 
needed (cap. 17). The transition to the administration of 
JDBtioe by ofBciaJ and professional judges, which did not take 
place in Germany until centuries later by the adoption of 
foreign law, was accomplished here as early as the twelfth 
century. Considering the tenaciousness with which the 
Sason population clung to their customary law, this would 
have been almost inconceivable, if it had not been necessitated 
by the bad state of the county courts. But it also goes hand 
in hand with an entire transformation in the old participation 
of the lawmen in judging, which change, as early as Henry II,, i 
already begins to assume the outlines of a civil jury, and 
tinder Henry III. that of a criminal jury. I 

The great change which here occurs depends chiefly upon 
royal ordinances, even upon quite informal inatrnctions. Only 
in the case of a few decisive innovations did Honry U. find 
» conference with assemblies of notables by means of the so- 
called "Assizes" advisable. Most new arrangements pro- 
ceeded from necessity, and were begged for by the litigants at 
aourt as a boon, and were moreover of such a technical kind, 
that the improved administration of justice could only evolve 
itself slowly and irregularly out of the practice and better 



I 



fortttet," etc. This paaBB^ x$ in purt 
t ttauHtatioQ of the Leges CoDti, U. 
12-15, and it ia doubtful liow old the 
Mnfusedlj added cluoges may be. At 
Ibe elooe the aulhor, liowever, adds : 
'Tlie meaning of thia reaervntioD it, 
■.hai tbe lioorius of these more aetioaa 
irlminnl taart doe* not belong to the 
^aerul hrming of jiirJBdiclioo : ' Hae 
mnt Dominieaiilafita Hajutux perlinetU 
VieeeomilAitt vcl Aiqtiiriturtbui ncl 



Minlilrif ^'ua line liefinitii prmloeH- 
Uimilrui injirma rati.'" It awsordingly 
did not exclude the power of nssigning 
all these caaea to tho cotntniBBtoncrB to 
de»l with before the county oourt, 
whioh wag verj frequently done until 
Hagoa Chocta. The aaiertion id Glan- 
vill. i. -2, is more relialile, but it 
fumishoa no proof of the ex&ot time of 
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spirit of the magisterial body. Though according to the 
State records as yet published, much still remains defective, 
the following may be taken as the situation at the close of 
the period. 

The judicature had been reformed by ordinances of the 
Iving ; his administrative power had to a considerable extent 
remodelled law, judicature, and procedure. The arrangement 
of the court had been transferred in all important civil and 
eriminal matters to the person of the Sovereign; "in curia 
doinini regis ipse in propria persona jura decemit" (Dial., i. 
cap. 4). 

The judicial decision in these cases rests no longer with the 

lawmen of the county, but with justiciarii appointed by the 

King, for the most part officials educated in the law, to whom, 

as immediate organs of the royal administration of justice, 

' the county courts, as inferior courts, are subordinate. 

The ancient participation of the people in the administration 
of justice is limited to what in this altei'ed order of things the 
members of the community still were, and to what they could 
perform ; that is to say, to the determination of the quieetio 
facti by commission appointed for this purpose, in the form 
of a civil and criminal jury. The customary manner of 
inqvisitio by means of sworn committees of the community, 
which 'was in use at the time of the framing of Domesday 
Book, for the purpose of deciding on the royal privileges, the 
levying of taxes, determining the degrees of military service 
according to the assize of arms, and for the actual settlement 
of local affairs, is now made use of to substitute a more 
rational mode of proof for the obsolete modes of taking 
evidence by means of compurgators, ordeals, and duels.*** 



oivil aclioDB has been full; diacuBsod 
and dstrrnuaed in all ita leohnicul de- 
tails in tbe grcut troutisea of BienBr, 
BrunDST, Forgjth, and others, bo that It 
auffice*^ lo notice tlm nsultg. Tho 
oonnuolion i>r these lechoical inatitu- 
tioDB of ptTK'edure with the political 
--' 'roonstitu- 
eneteelia 



oentnd e""'ernmenl. like tliat oFOharle- 
magao. or of tiie Ni^nnan liings, with 
its defective oJilDiiit eastern, nreds bd 
exiLct local i^ertiflcatioa, it is bj the 
DBturo of thiu^ referred [u the teati- 
monj of the ctlta, tho htmdrviun, 
ttnd the comilaivt. 'ibis tsatiraony 
can mt\y be practically dftiTen;d by « 
rt!p resell lotion of IIioao bodies, that ia, 
by a provust and four men for tlio 
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At the close of this period we find the civil and criminal' 
procedure based upon a Bjatematic co-operation of the Bojall 
Jadges with committceB of the community ; aud already in' 
Bracton'fl treatise the more modern fundamental principle of | 
the judicature is laid down in its universality " Veritas in 
Jiiratore, juititiu et judicium in jtidice " (Bracton, fol. 166 b.). 
The legal decisions which are now pre-eminently the appUea- 
tion of general laws, pass from the community to the official 
professional judges. But the former participation of the com- 
munity, consisting in passing sentence, compurgating and 
giving evidence, is reduced to the determination of the 
"question of fact" by committees selected out of the body of 
the hundred. 

It is evident that thus the judiciary powers of the King 
have become something different from the formal and merely 
Bupplementary judicial office of the Anglo-Saxon sovereign. 
The King has become the "fountain of justice " in a new 
acceptation of the term, a royal supreme judge in the most 
extensive sense, and in sense until then unknown to the 
Middle Ages. 



viUata by Ibe daodeeim UgaU$ 
homina fur tUe hun'livd. niid bt the 
twelve or lunni milifes. etc., for tlie 
eomilalut. Fur the greater bodiea, 
those of tho kundreiiun nnd the 
English "burKbe" the Dumber of 
twelve was flitxl slreail? in tlie A[)(;lo- 
8&lon perind a* tbe proper reprcseula- 
tioD. This combumtiuD of on actiun 
of the governmeiit with on scUdd of 
the local bodiea wbb mode so oeeMsarr 
bj tlie oirounuteinees of the ease, tbnt 
tbe Oburcb with its fjiiodal courts, and 
OhrU'lemagne with bis attempts of 
■ccnlar preHcntmeots uud reeognitioiiea 
were obliged to take tbo same coutm. 
The material part of, the ionoyation 
coDBisted, as Brunner remarked with 
perfect trutli, ia the fact that the 
nagisterial power of itsolf, by virtue of 



its oIEre. helps to the furnishing of' 
Bvidence, whilst in the ancient Irgir 
actionee the proof wa« purel; tbeoon- 
ccm of the parties. So noon as tlia 
principle of an official determination 
of evidence {inquiiitio) bad for once 
aud all boeome establiabed, tlie modus 
of taking such evidence depended upon 
the ooDstitutiou of tba offices, aud tbe 
ofUnial districts. In this sense a moiQ- 
llcd iotroductioo of tlie Frankiab in- 
Ititutiona whicbhadlongbeeo tnTugiie 
in Normandy took place, and thise 
were now adapted to tbe English 
eaniilatui, hundreda, and viUalm, and 
technically dovoloped by the juristi 
of the curio regii. Tbe action of the 
Jury in criminal aSaiis is dealt wiUt 
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CHAPTER XII. 

III. Sde Bcbclopmrni of '^t Nonnan police aToniroI. 

\ Ab the Anglo-Saxon Bovereign, in his capacity of supreme 
I guardian of the peace, proclaimed the " King's peace " at his 
) (lid also the Norman kings. This proclamation 
(at all events from the time of Henry TV.) was regarded as 
valid for the whole of the reign; occasions, however, often 
presented themselves for general and special proclamations 
of peace. In the oldest Treasury records we find fines of five 
marks, eleven marks, and £20, "pro pace fracta," especially 
recorded against Norman lords. The oldest regulations on 
this point are only repetitions of existing arrangements ; but 
in the hands of the Norman sovereigns they continually attain 
greater dimensions.* 



* That the Norman Dational police 
Tei^latioDB ue a amtiauatioD of the 
Anglo-Saxon Bjstem oT maintenance 
or the pciice is Bhnwn by the detailed 
Tefarencee nf Palgrave, ii. 105 rt uq. 
The difierenoe between the "Fax data 
mtmu regii," and tlio "pax a VieeeomitB 
data," IB put forntLrd in Botlt)' 7B, 
sees. 3, 4 ; the equal value of nil imtne- 
iliate and mediate peaoe-prooliiniationg 
in Edw. 12, aeca. 1. 27 : M to ita re- 
autiOD upon priTste feiidB,Hee Braoton, 
i. 2. n. 35, sec. 6 : Fleta, i. 8. c. Iti, 
KG. 16 ; BiitloD, 68 ; and Alien, " Pre- 
togatiTe," 121. 11b connection with 
the Anglo-Saznn police s«auritj, in 
eou9cquencG of the oonfuBed statemeiitB 
of tlie Leges Eduatdi c, 20, hae pru- 



Yokcd mnoh controversj. (See the de- 
tailed account in Wnitz, "Dent. Verf. 
G.«ch.," 2nd edit., ISeS, p. 426^57.) 
The author of that priTate collection 
dooB not here quota the worda of the 
law, but only gives descriptions, in 
which be endeavours to eluoidata to 
his contenipiirBriea (he ancient police 
B^Btem of the oountr]'. The word 
"Frilhborg" (according to Lambaid 



gauge than to the laws. " Francpte- 

gium " is the Norman translation in 
the officiul vernncular of the times. 
TliG obangL'B during the NoriDBii period 
probably consist merely in the alteroil 
method in which the Exchequer, and 



nt of the Norman Police Control. 1851 

I. The Anglo-Saxon principle of police sureties is repeated^J 
in the ordinance of William I. c. 8 (CharterB, 84) : "omnit 
homo qui volueril se tetieri pro libera ait in flegin, ut pltgiatM 
ewn, haheat ad justiciam, si quid offend^rit. Et (it) quisqtuim I 
evaterit talium, videant plerjii, ut solvant qvod calumpniatumm 
est, et ptirgent se, quia in evaso nvUam fraudem noverintX 
Requiratur kundredus et comitatus, sicut antecessorea Btatuerunt." 
In like manner the responsibility of the Thane for his 
dependants is found in the Leges Eduardi, e. 21 ; that the 
vassals of the Crown should have their viililrs and ser- 
vientes under their security, and these again their " armi- 
ijeros I'd nlios serciejiies." To eBtablifih an effectual control, 
the Norman administration now introduced an annual revi- 
sion of the police unions, the " visits fraucj>lf<}ii," view of 
franepledge. This revision was combined with the circuit 
of the Viceconwa at Michaelmas, and lasted for centuries, 
and in name even down to the present day: "Bis in anno 
conveniant in hundretum auum quiamque libcri, tarn hudefest 
quam Jolgnrii, ad dinoscendum, si decanise plena eiiit, vel qui, 
quomodo, qua ratione, reccsserint vel super accreverint " (Hen. 
c. 7), In these laws only general surety, a responsible pled] 
or two pledges are primarily spoken of. But the Norman 
financial administration has in this as in other cases intro- 
duced a more rigorous mode of exaction. The Norman 
official, who had nothing in common with the communities, 
Bummarily demanded the fine from the people tributim (in 
gross), and left them to settle the matter among themselves. 
The result was that in this manner the system of police sure- 
ties developed into a mutual rcsponsibihty of the tithing, and 
it can thus be explained how in the twelfth century the 
private compiler of the Leges Eduardi considers the police 
suretyship as a mutual one ; " ita qtwd si unue ex decern foris- 
facit, 041 mctitudinem novein kaberent decimum" (Edw. c. 20, 
sec, 1), yet in such a way, that the guilty perpetrator, if dis- 
covered, himself pays the indemnity (sec. 2). If he escapes, 
tbo royal miigiBtniti.'8 with inwomcd frniii the "obaliiiBto sod ill-iiisposed"* 
Diilitnty uoi) police pononi, exiint Ih 
Sum iu the most Bummury failiiui 
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and has no property, the provost of the tithing mnst make 
compensation " de suo etfrithborgi " (sec. 4), Following thesfl 
paesagee, scholars have erroneously invented a ejfstem of 
"mutual-surety" which they allege to have existed in the 
Anglo-Saxon period. The later law books also mention it 
as being a. duty incumhent on the community ; e.g. Bracton, 
124: " De eo autem qui fugam ceperit, ditigcnter inquirendum, 
nfuerit in francpUffio et decenna, tunc erit decenna in miteri- 
eordia cortun justiciariis nostris, quia non, iiahent ipsum male' 
factorem ad rectum " (see Fleta, i. 27, see. 4). Certainly the 
Anglo-Saion law of settlement, the necessity of every vagrant 
being received into a parochial union, could be most effectu- 
ally enforced by this system of exacting penalty from the 
community in gross; and thus it remained for centuries 
an instrument for harshly treating vagrants and suspected 
persona. (1) 

II. This rigorous treatment of the tithing was followed by 
an extension of the responsibility of the larger uuion of the 
hundred. The insecurity of the Normans in the midst of an 
exasperated population was the cause of the issue of a decree 
by William, that any hundi-ed should at once pay forty-six 
marks, within whose boundary a Norman should be found 
murdered, unless the perpetrator were captured withio five 
days. (Will. I. 3; Charters, p. 34.) Here again the royal 
right to issue ordinances is conspicuously seen. A Saxon 
Witenagemote would most certainly have claimed the right of 



(1) Tbat rmm tLe firet a truDBfcr 
oF ATigln-Suxuii inatitutiunB nas in- 
tended, is nlaa bIidvii by the Exche- 

3uei ocooanta. In □ umberloas casiw, 
intrieU woM flned for "harbimring 
aa unkoono penon without having 
Inkeii franepUQium nf bim," and for 
" liarbouring a man vho ira« not id 
the /ranefJegium" foi receiviag a man 
" wilhnut Tothing," and (o on. (Modui, 
i. 546 ef aeg. 555.) 8eo in GervaM (i. 
SflS). whew Uie hundred of Peckham 
and olbera are tlnod, becanee tlie; 
wittingly allow a man to live amongst 
thorn without "francpUgiam." The 
yearly rocurriag view of frDnkplcdeo 



I effica 



\ bn 



„_ elactlj eaBcntinl . 

syBtem, and in miinf distriotj «m oot 
put intn tonrB at all. The lalcf exer- 
ciftfl of it ia ebowD in Magna Oharta: 
in Fleta, ii. 52, 72; Britton, o. 29; 
Horut's •■Mirmr," o. I, see. J6. The 
inrtilutiou was not inttoduced in tluxa 
proTiDfeB lyi[ig uorth of the Trent 
tralgravo, li. 123), which fact aeemi 
In prove that it proceeded from the 
Conqueror hiniBell, at a time wlien 
theae northern proviuceB hod not ye( 
bwoine included in the Nortntm gov- 
ernment. 
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agreeing to such innovations. But now the tbreatened Nor- 
mftn community eagerly accepted an effectual protective 
measure which the other party was not in a position to 
gainsay. But soon the administration extended the principle 
still further, bo that, according to the Exchequer accounts, 
a fine is charged upon the hundreds " in gross," as a subsi- 
diary responsibility, where the village does not posaess the 
means of paying the police fines it has incurred. (2) 

III. A step further and a duty of presentment was developed 
out of these beginnings. The necessity of not leaving the 
prosecution of breaches of the peace purely to the pleasure 
of the injured party, but of prosecuting them ex officio in the 
interest of the injured' commonwealth (the King), had even 
in the Anglo-Sason period led to a decree of ^thclred III. 
(3, sec. 3) ; which speaks of a presentment of breaches of the 
peace " by twelve Thanes of the hundred," This decree 
apparently remained isolated and was soon forgotten. But 
the Norman Vicecomes, wherever he was confronted by the 
Anglo-Saxon population, was from the first ordered to settle 
local matters by the help of neighbours sworn in for this 
purpose. The exact time at which a procedure of this kind 
became established for police purposes, and whether it was 
connected or not with Anglo-Saxon institutions, cannot be 



(2i Tlie extendno at tlia police re- 
■poniibility to the hiiodredii in tLe 
cnao of murdrum touts upon a 
direct ordinance of the Conqueror. 
(Will. I. c. 2; Charters. 84.) 'JTie io- 
DOVBlion conaislB in the piinoijjle of 
the reBponsiljility uf all the men of the 
hundred, sepurately and colleotively. 
■a nelt aa in the enormoiul; high 

Knalty of farty-iix narln in Rilvei. 
praotice Ibie was rendered all IbH 
more nrere bj the legal pnaumplion, 
that GTerv unknown cnipgo is to be 
couaideiod as that of a Norman, until 
proof given that thi< murdered mail ia 
an EngliahmHD. The author of the 
Legta Eduajdi. in cap. 15, rcpreaenta 
tlie oaec, a» if aoconllrig to Aaglo- 
Baion regulutioim the fnrty-aii marks 
werH to he prininrilj' colhfcted in the 
guilt; villa, and according to the 



newer regulation Ibe sum wai to be 
giithcred from the huu'lrod, lo obviate 
the ruin of tlie small conmuDitiea. 
I'he Carta Wilheloii itself speaks of 
the lord of tbe maoorial court being 
piiiuaril; answerable, tho hundred 
malting up the deSciencj in the sum, 
" obi nero tuhtlaniia dnmino d^eeril, 
taiiu huadTedai in quo iiecino faeia 
B»( oommttiiifar solunt quod remoTul." 
From these ordinances aud the mure 
ancient usagei, there arose in praotice 
a subsidiary liability of tbe hundred 
for other police penalties also. (See, 
BB to tbe frequent penaltias inflicted 
on the buudreda. Madox, i. 565, Bod 
the whole section on tbo anbject of 
amerciumeiils.) The county of Shrop- 
shire was exempted from thia sya- 
tem, as were also Favoured dtios like 
Woreostor snd Bristol. 



188 Consiitutiojial History of England. 

determined. But when the stormy times had passed by, and 
the delegation of travelling commieaioners from the court 
(jiis lifiarii) had hecome a standing institution under Henry 
II., the chief organs of the State were ready and able in 
conjunction with the Vicecmnites to carry out and maintain 
such a presentment. Traces of this institution are first found 
in the Assize of Clarendon, a.d. 1166. The " capituhi pUiri- 
torutii coroitee" of the years 1194 and 1198 {Statutes of the 
Realm, i. 33 et gitq.) mention as an already established 
practice that the travelling judges were furnished with forms 
of questions, by which they had to examine the communities 
as to punishable offences and the infringement of the royal 
prerogative. On the Hundred Court days of the sheriff, 
this was naturally united with the view of frankpledge and 
the other criminal and police business of the Vicecomee. As 
in the Assize of Clarendon, so again do we find the " inquisi- 
tiones coram Vkecomitibus " specially mentioned in tire statute 
of Maclebridge (1267), c. 25 ; in the etat. Westminster i. e. 
11, 15 ; stat. Westminster ii. (1285) c. 13, according to which 
the under-bailiffs of the exempted districts are to adopt the 
same procedure. About the middle of the thirteenth century 
the legal work of Bracton gives us a picture of a perfectly 
I developed system of presentment ; and still more in detail, 
f Flota, i. c. 19, 20, ii. 52 ; Britton, c. 2-21, 29 ; the Mirror 
and the Statutum Walliee (1284). The travelling judges find 
the representatives of the hundreds all ansembled. By a 
preceding proclamation, they proceed to form a presenting 
jury in such a way that, out of every hundred, four knights 
are appointed, who, as elective ofBcers, appoint twelve 
miUtes or liberos et Ifijales homines. At the commence- 
ment of the proceedings the free townships and districts 
are bound, through the medium of their prtepositi, in ac- 
cordance with the instructions contained in certain forms 
of inquisition, to present the offences that have occurred 
in the interim. The twelve jurors then deliver their verdict 
on this indictatio, and further as to whether anj-thing has 
been withheld. The formulte of inquiry — which included what 
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the jurors thus appointed knew of crimes that had been 
committed, and their probable perpetrators, of infringements 
of royal rights, of ofiicial miaconduet, and extortion on the 
part of provincial magistrates and under-magistrates, and of 
offences against the police laws affecting weights and mea- 
soreB, bread, beer, and wine — contained, with later additions, 
B.S many as a hundred and thirty-eight questions. Iho twelve 
juror8 of the hundred are sworn in with the following for- 
mula : " quod reritatem dicam de hoc quod a mc interrogahitis 
ex parte domini regis." The answer given by the twelve jurors 
is regarded as an official indictment or presentment, and 
can at once come on for trial. Until the close of the 
Middle Ages we find travelling judges, sheriffs, and local 
courts, all exhibiting an inquisitorial activity which, throngh 
the formulated instructions, develops itself uniformly. The 
whole male population is accordingly assembled at short in- 
tervals, not now in order to find a sentence as lawmen, 
but in order to give account of the way in which peace and 
order has been preserved, to take the oath of allegiance , 
■when required, or to renew the same, or, finally, to present i 
themselves for a formal police inspection. This system of | 
officiEil indictment led further to a change in the mode of 
evidence ; since, as against the official indictment, compur- 
gators and duels were out of the question, and seeing that 
the ordeal, in consequence of the decrees of the ecclesiastical 
councils, had fallen into disuse after the year 1219. A new ' 
procedure is thus introduced into the practice of the courts ; 
according to which the defendant is asked whether he is 
willing (in the place of the ordeal or duel) to submit to the 
decision of his community {patria). If he submits, the definite 
question is laid before the jury, "an culp'ibilU sit, vel non," 
Originally this might be the same presenting jury which had 
pronounced the indictatio, but the defendant was allowed 
a right of challenging individual jurors, by which means n 
new jury was formed. In the following period this becomes 
the legal rule ; the defendant can always demand the em- 
panelling of a new jury, which now, as a petty jury. 
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definitely delivers its verdict of "guilty," or "not guilty." 
As the indictment jury proceeda from the decrees of Henry II., 
so also from the practice of the courts under Henry IH. was 
the verdict by "jurafa " developed. (3) 

IV. The keystone of this police-system was the transfor- 
mation of the turiim Vicemmitig into an office" for examina- 
tion and police-court, and the origin of the courts leet, 
co-ordinated therewith. Owing to the circuits of the judges, 
and the increasing centralization of the criminal trials, the 
county courts became lower courts for criminal cases, with 
which the newly formed system of presentments could be 



(3) The deTelopment nt thn prespnt- 
munt duty of the handroda and 
pnrieheB is. aaa rale, referred to ^tUlr. 
III. 3, vhicb trealB of a presentment 

E renounced bylhe twelve Thiinea In the 
iindred, bnt which waa not long re- 
tained in this shape, and wliich porliapa 
never vat oarriod out at all. Tliia can 
be explained in the same way as on 
the Continent, in the poBt-Carlovingiau 
period. As a conatant and Arm direc- 
tion or the procedure by royal offloetB 
wae wanting, the new inetitutioD de- 
cayed ; and continued (aa on ihe Con- 
ttaent) only in a crumblilig form, na a 
preBcutmeot in emaller onmmunitieB : 
and of this we find traces oa in Cnnt. 
IL D. 30. "And if a man of tlie 
hundred ia bo faithtees, and is so oflen 
accused, and three men together acvuee 
him. llieru remiiiiiB nothing for him but 
to go Uirouah the threefold ordeal " < see 
Lege« will. 0. SI). The Nonnan 
system of prcaentmeot that was now 
being revived arose fMm the new ad- 
minietrative syateni. which with its 
Kormnn ol^ciala standing fnoe to face 
with a foreign and hostile populntion, 
was obliged from the flrat to have local 
statistics verified by poraons ^pointed 
and sworn in for the purpose- It ia a 
disputable point whether the inquiiiiio 
of the Vireeomilrt or that of the jus- 
ticuiries was the earlier. But thia new 
inslitntioD only boonme permanently 
effective after there had been found in 
the royal justioiariea in their capacity 
of cmiasHries, the inatnimentB for con- 
ducting such a system of prcsentnient. 
"""" """"n of the " petty jnry" 



with this system, after the abolttinn 
of the ordeal, is shown in the volu- 
minoua lileruture on the origin of trial 
hy jury: before all by B. Branner, 
Bicner, nnd Porayth. The neceasity 
of putting the queslion to the t'ndu> 
tnliti, whether be was willing to sub- 
ject himself to the judgment of his 
oommnnity (pafria), is undoubtedly 
duo to the foot that the new procedure 
could not be culled a"j'u(ltcrunif»rii(iit 
•coundum Ifprta term." Aewrding to 
the one opinion which ia repeatedly 
exprosaed by Bracloii, an obligntion to 
do so took the plnce of the former 
obligation to submit to the orde*L 
Hfcre. as there, a " fenglur," " eampdr 
lilur," "eotjenduii at" was inf^im>d, bj 
virtue of which the refusing porfy " fa- 
defauai el per hoe qtuui eonvieliit r«. 
jnanehit." Accordingly the full penalty 
waa impoaed in eonlumaeiam npon 
the person rcfuain)-- But the matter 
WHB still doubtful. The now procedure 
wna no judiciam. afl Was asanred 
ahortly after Magna Uharta. Only 
wlicre the accuaed gave his expisM 
sanction to the procetdiogs, did a ite- 
Tintion from the customary mode at 
proof appear unobjectionable. Bntlo 
obtain this acquiescence coercive meai- 
snres were considered right, a " priten 
fort li dure," yet without bloodshed 
aoit boilily injury, in order to adhere 
strictly to the letter of Magna Ghartk. 
In tlieyrarl275 this was approved, and 
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praoticall; combined. From the thirteenth century onwards 
the tumus Vicecomitis appears a very effectual mode of 
bringing to the higher tribunals the official indictments of the 
hundred for serious criminal ofFences. At the same time the 
tumus remains a criminal coiirt for petty offences, the 
namber of which increases with each generation, in conse- 
(jnence of later ordinances, especially of those touching weights 
and measiu-es, bread, beer, and wine. The summons of the 
hundreds for the discharge of such unpopular business, and 
the extortion inseparable from the office of sheriff, render the 
tonm a periodic public grievance. The sheriffs and their 
bailiffs, who were often changed at short intervals, often failed 
to bring with them the local knowledge necessary for such 
work. Hence, among thickly populated districts, a tendency 
became manifested to form for themselves a separate juris- 
diction for these summonses of the whole male population 
(which now were pre-eminently called popular courts, " courts 
leet"). a^nd by taking this burdensome business upon them- 
selves, to be at least quit of the extortionate magistrate. 
Through royal concession the bishoprics and abbeys were 
the first to succeed in doing this. In return for considerable 
money payments it was from the time of King John granted 
to numerous burghs. But it was also the interest of smaller 
hamlets and manors to form their own court districts, in 
which a manorial magistrate was now felt less oppressive and 
was less hated than the extortionate Vicemmes and his under- 
bailiffs. The lord of the manor had the same interest, and 
was quite as much inclined to exchange the old hmited 
criminal jurisdiction of the court baron, which had become 
odious to him, owing to the continual interference of the 
Vicecomes and the ever-reourring penalties for alleged trans- 
gressions, for a royal concession, which granted him a police 
jurisdiction to the extent of the sheriff^s-turn. The power 
thus granted was more extensive than the ancient manorial 
jorisdiction ; it had definite limits, and could not be disputed. 
In the course of time this change was made in such numerous 
instances among the old manors that a court leet became 
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almost tL regular accompaniment of every court baron. PriTBte 
leets were now distinguished from the pabUc leet of the aberiff. 
Nevertheless the private leet ia merely a manorial court by 
grant, an emanation from the royal prerogative jurisdiction, 
a coiu't of record, which in the King's name summons all the 
tenants to suit of court {aefta regis, suit royal) ; whence also 
the non-appearance of those bound to suit of court may not 
be arbitrarily remitted by the manorial lord. The object of 
the grant is the right to hold police-coutt sittings (toura) 
for a smaller district, to exact ^es and tases (amerciaments, 
fines, ersoign -pence), and generally, too, a small court-fee 
{ccrtum Ititte, cert-mouey). The lord of the manor is only 
entitled to the profits of the court ; but the court belongs, in 
legal language, to the King ; " the day is to the King." The 
holder of the court, the steward, represents the person of the 
King, and must have the judicial qualification of the sheriff in 
the toum, and hence the lord of the manor most probably 
cannot himself hold the court. For non-user, improper Bom- 
moning, or negligent administration, the Crown can suspend 
the leet, sequestrate it, or definitely recall the grant; the 
vacant jurisdiction then lapses to the sberifffl-tum. The 
local police-court is a branch of the sherilfs-tum, and has 
accordingly a similar jurisdiction over offences, which are 
punished according to the common law and the customary 
system of regulations, or which, according to the newer fines, 
are referred to the leet, but not over jiltKtta cotvnm, 
which may only be inquired into as in the sheriGrs-tum, and 
where the public accusation may only be laid by indictment. 
It ia, therefore, to use a modern expression, an " office for 
examination " and a pohce-court combined. (4) 



(4) With tegnrd to the origin of the 
local polico-courU, caarli Ifet, aee, tor 
& mora dotailed oocouDt. Qneiat, "Ge- 
Khichte des Self-gOTerninoiiC' 90, 91, 
100-103. Tho coiut boron liad 011I7 a 
liulled right of oieoutioo, and 00 juris- 
diction over Ihe police flues which 
ttie royal ordinanoeB had iutroduced 
(aruerciumenta). The lord of tlie munor 
bIbo, who wished to have an efftuLual 



police-court for his manor, was obliged 
U) obtaiu tlic royal gnuit of a ooutt 
leet, which in |iriici»B of time beoama 
the rule. The manorial elements appear 
aUo here overshadowed by the highsr 
judicial and police ooDtiol residing in 
the Sovereigu. llut the poueasiunof » 
manor is not a neoiBSar; condition. 
Sometiines also a oourt leet ia granted 
for a village or a siogto hoiua. Lilte 
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v. Hand in band with this newty conutituted tribunal goes 
the deTelopment of a Bummary procedure in ciiminal cases, 
which first gave to the police regulations their full efficiency. 
As early as the Anglo-Sasou times we hear of a penalty for an 
offence against discipline, for disregarding the King's com- 
luaods (oferhyrnea), which is paid with 120 shillings. (Edw. II. 
1, II. 2.) In the Leges Hen, I. a similar disciplinary punish- 
ment as a penalty for neglecting the royal commands, over- 
seuiu-gsa n-gin, is repeated and extended to further cases. The 



■he chuTcb lulv^wBona ia England, the 
leeU bocsme ntiea gepanitcd fram the 
PBtatM. Bud were ■epniHtel}' mherilod. 
The prooediire before tho Ifiet ia in tba 
picsent duj n niino of wcollh for jodg- 
ing of the priwcdiirc in tiii: looul courts 
of the Middle Ag^a (of. tlie olilef 
aatboritj, Soriron on Copyhold). Tho 
oidiiMUT court dnys are held twice a 
year, \u the lint month aftor Enalet 
and if ichnclmaa. Tlie commlttsL-B who 
aailat at the flndin^ of tlie verdict ue 
in later legal langiuge called "juries," 
bat only iu the umse of "Juries of in- 
onity," jiirt as in the aheriff'B-tmii. 
The duty of attending oonrt ifl nut 
a conBeqnene« of s manorial right, but 
• duty iDcumbout upon nil eubjeets, 
royal luit of ciurt (auit real), and niuat 
Mcordiugly be p»id in person (with 
exoeption of the lords and clergy, lu 
pro»idedin52HeQtyIII.<).10). From 
tbo number present, the pariah ooio- 
mitteea are next appointed. Id the 
sherUTa-tum in tali;r liuica onl^ siiitom 
of twenty sbillings yearly urialng from 
b«ehohl or twenty-six and two-thirds 
tiota oopyhold were to he appointed 
totomiUieoonimittfle(l Ricb.III.ci); 
bat this provision only dat«8 from the 
end of the Middle Ages, and was not 
(by analogy} applioibie lu the private 
■ ■ The formation of the < ' ' ' 
" " ' bed froii 

kt Huit of court has 
noeonneetloo wlmtoiur with real estate, 
but Is attached to th« fact of rwidt-'Uce, 
und BCconling In the at i iot letl«rextends 
tualliiersons lielwceo the ages of twelve 
nnd sixty, If they huve bnen residi-ut 
witliin the jurisiliction of the court 
for a year uni a dny (Sariveo, li. 823, 
884). Under tlie manorial steward 
there oxists a bailiff, whoso duty it is 
VOL. I. 



to summon to the court day those 
bonnd to suit nf court. This under- 
offloer has also, alone and without 
the interference of the steward, to 
select and summon the jury (ScKven. 
ii. 8.17). The steward opens tlio tyurt, 
which, OB in all royal eonrts of law, 
is proclaimed by the bnltlRs crying oat 
three timeB,"Oyes,Oje»,Oyes.'* Then 
follows the constitution of the " leet 
jury," of twelve to twenty-three per- 
BoiiB, which in many leeta remains 
n whole year in office, in others is 
newly formed every court day. In 
lighter criminal oases, the court leet 
can pass sentence uDd inflict the 
penalty, by fine, amerciament, and 
lighter punuhnients provided hy special 
laws. Such CBsesare, asintheslicritTa- 
tum, frays, offences against the beer- 
house regulations, disorderly houses, 
false weight, offences against the police 
regululinns for bakers, brewers, but- 
chers, and other trades, neglect to mend 
the roods, failure to do euit of court, 
refusal to undertake parochial offieea, 
etc., the generul oliject beingtbemain- 
lensQce of the public piaue and the 
removal of pnblic nuisances. After the 
passing of the Sfntenoe (in mitrrieordia 
est), the adjustment of t)ie police fine, 
"affoennept of the amerofment," is 
mode by two or three valuers, who, 
in later times, in aoeurdnnce with 
the fundamental rules of Magna 
Charta,muat be appointed ftom among 
tlie j(urr», and very frequently from 
among the jury themselves. The 
meBsnro of the money-flne onnnot be 
further called in question, fur the writ 
"lU randerala mitrrieiyrdia" is only 
applicable to courts "not of reoord" 
(Sciiveu, ii. BS!. S!>»). 
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Norman feudal system bronght with it a penal system as 
a portion of its military discipline, wbich the military com- 
mander carried out by inflicting feudal fines {emenMt) upon 
movables. Under the name " minericordia," "merci," this is 
also known to the Norman jurisprudence, but is apparently 
of little importance. But since, in England, the whole body 
of landed proprietors have become the king's komincK, this 
fact enabled a criminal jurisdiction for breach of discipline to 
be deduced to its fullest extent, which was sometimes applied 
to the old case of the overhyrnes, and at others extended to 
new cases. In the ordinary way this was brooght about by 
a double act : («) by a Judgment of the Court, which declares 
the guilty person with his movables forfeited to the King's 
mercy : " in viUcrironliti regis est de pecunia sua," that is, he 
is guilty of an offence and liable to a fine; — (/)) by on Act 
of Execution, by which, according to the rank of the owner, 
the forfeited property is taxed and charged ^^-ith a fixed sum 
of money, " ndmensitratur," " adforatur," and when thus deter- 
mined this sum is culled an "amerciament." This last proceed- 
ing was a consequence of the Norman financial principle which 
in order to render a complete valuation practicable, reduces all 
natural payments, including also forft-ited movable property, 
as far as possible to money payments. '• 

(h) A fuHher gjatcm of tbe''o>cr- 
hjme« " is rilunijeil a» a disciplinary 
puniBljineDt bUo to Bubjecb. wlio neg- 
lect deSiiito cDurt uikI police datiei, 
GKp<>ciiiliv ne^ltcting the euit of oourt 
(AtliUt. 11. SO): negWling thesummona 
to BpprehcDd llio diwibLHlieot dnd to 
pursue iiencobrwktirn (AtiilsL U. SO, 
see. 2, VI. 7: Edg.11.7): forlafripKitiK 
tLe piilicH rpt!uluiinns b; eDgnging a 
Benant, liefoii^ lie lins rnctrived a oer- 
tiHrate of iliamiAiBl fmm hi* ronuer 
niLuler (Edw. U. 7: AthlHt U. Se, 
V. 1: Edw. 111.3; Ciiat.^): >nda^ 
for Don rnllilDieiit ore judicial sen lenoe, 
for piiroliiusing outride tLc jirivileged 
nwrki'lc, and [he tike. Thejifnaltj it 
in 1)11 cuapB ISO «liillin^. Tlie Lvgea 
Hen. 1 udoi>t th ib cuntumnr)' Inw nnder 
the iiumr of" aver»runeH,i " (Hen. 1. 34, 



•• The oonneolimi between theNnr. 
man iyslum of aniercisuietils and the 
Anglo-Saxon law can be seen in tlie 
fallowing links; — 

(a) ThisAnglo-Snxonofiicisl penalty 
ioflioleilon the m^al gerCfa forneglQat- 
itlg hii dednile olBoia] duties, appears 
in Atblst. I. see. 5. Thin is esi>M;ially 
threatened, where an unjust iiidgnient 
bos been pronuunci-d (Kdg. IlL 3); in 
case of oorruplinn (AthUi. V. 1. Ber.3); 
for filing In Bllead LhecuurtdB;(Edw. 
11. 7. 8) ; for neglwliuB to exact pinal- 
ties (Edw. 11. 2> ; for neglecting official 
duties coiinei'tid with Ibe preserration 
of the peace (Athist. II. 26, pr. t. 1, 
•eo. 2, VI. 8, tea, 4. etc.). Becin^: that 
any oppo«ilion l» IheBo diMiplinaty 

EuniHbmenbniiuld.ai a rule, certainly 
are brought sbiiuta dejiotitidu rmm 
oQIcp, a BunininrT pioi-eediiig could 
readily be employed in such ciues. 



. a; as. 
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; HG, 38. 41. 
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I The Development of the Norman Police Control. 19m 

The practice of the Escheiiner has hero again blended 1 
Bsxon custom and Norman feudal law together in a ruaaner I 
that seemed most advantageous to tlie tlnances. The disci- I 
plinary paniHhment no longer takes the form of a fixed sum, | 
hat is graduated according to ranks; for the upper classes I 
more, for the poorer classes gcnorallj' less, than 120 shilliugs ; I 
according to the probable worth of the movable property. I 
The official fine imposed upon a gerefa who is liable to be J 
deposed, which in clear cases of neglect of duty had been I 
already inflicted in Saxon times hrcii manu, had now come 1 
to be extended to all vassals, and even to the lihere tenentes, J 
with respect to the performance of their court duty {secta I 
rrgie). An appeal to a judgment of court appeared, on the 1 
other band, a very dangerous experiment, since the royal I 
steward appoints the judging lawmen, and the fine was I 
proportionately raised where there had been a show of 1 
defiance. I 

Thos the amerciament-system soon followed the arbitrary I 
^stem of the administration. The untrustworthy, disunited 1 
composition of the courts of justice under the Norman pra- I 
feetural system is the real root of the encroaching police I 
control. The person accused generally forthwith declares 
himself " in miserieordia regig" and the fine is now fixed in the 
Exchequer by the lower officials ; higher fines by the superin- 
tending officers. In the most important and complicated 

(Kliidnx, ii j»9}; "qaiHpiii U ri(jiam 
majeilalrm deliquiae dei-TthmiJitUT, ntut 
Irium midorvm juxta qualilatem drlieti 
qui regi eondtmpnaiur (I) out enimiu 
uniKflKl mobjli nut Teat jadieatwr pro 
mi'nnrif'iw euljiit, (2) nut in omnwiM 
itimniliUibut, fttndU milicei et r^Iillba*, 
vt ti* exhaTcdrlTiT, qmd » (rt) prn 
majorib"* cnlpit oul pro maximit qui- 
biiKiinqie rcl cnnrnt'l/iii dttietii, in 
tilam luani vri menJira." Tlie " Dialo- 



: 60. B 



_: S. 87, Hem. i. S). ' It i« eiprwaly 
msntinned tliat tha old fine of 120 
shilling IB accordiDK to the preBeiit 
raliie eunifalQDt to 50 ihilliiigB. But 
a* tho Normnn readnl Inw is everj- 
whoro gnirte<l npnn Anglo-Saion rnia- 
toin, an DOW tlio feuiiul naiini, which 
gives tho loni the right of lerfinir fiiivB 
on movablo pinprrty. oniiiciileB with it. 
(fl) The cener 8?iitciii of Ci-adal floea 
ia put into fofoi- m n natural sltrihiilo 
of tliB tojii\ lord. There wore, as it 
RppFa^^ no expms decrcca iBsUi-d with 
rOiptfot to it: the ijBtom woa rather 
iotroduoed in the pmclioe of the Et- 
cheqaer iti the mflnner di>peri^ic{l in 
tb« " DialdguB de Boaccario," u. e. IG 



" tbenn-fewlo 



r hxe verba : Itt» at Ittfl 
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coses a special commisBioner was sent into tbe oountry to 
make the rating, and he rated the men of the county or 
hundred by the poll. The blending of the ementhi fotuUilit \ 
with the Anglo-Saxon law accordingly brought about the fol- 
lowing changes : — 

1. The right to the amerciaments is now established iji 
favoui- of tbe under-feoffeea also, as against their under -vaBHals, 
and is graduated according to the feudal degrees, for the Eorl, 
and for tbe barou or Thane (Hen. I. c. 35, 87}. Hen. I. c. 41 
oontains the express assurance : " unusquisqtic (lomintis plenam 
overgeuHessam Buam kaheat secundmn locum ft modina culpte de 
hominc suo, et qni mint ejvg super terrain siiam." (1) 

2. The new amerciaments are no longer raisod in fixed 
sums, but graduated according to the probable amount of the 
movable property, tliat ia, according to rank. It appeared 
now as a royal favour (merd) when the guilty party escaped 
with the payment of a sum of money, less in amount than 
his entire calalla. In the strictness of law, the whole of the 
movable property is forfeited, " est in misericonlm regis de 
pgamiu sua idem est ac si rf<; tola dij^issent," The rating 
" adforare " in the Exchequer appears as an act of mitigation 
by a court of equity. (2) 



(I) This new law is pBrtiall;r Jdenti- 
Cftl Kith the older, according to wbirh 
tbe Buldntiiieii. Sbii-gerelfiB, and lords 
of nuHioiial oourta uphold their official 
aathorll; bf tbe iofliction at small 
dlBclpllDarj' puniHbmunts (Hen. I. 34, 



;il, t 



;53, B 



87, MO. 5), corrcspouding to tbt- di«Gi- 
pliuoiy penaltioa which were formerl]' 
paid to tbo Eorl and tbo hundied 
(Cn. II. 15, aeo. 1). This "-niUeri- 
coTilia Fifnomilii" and of the private 
fi'udnl IohIb, however, plavs a very 
uuituportBut part in tbe Exchequer 
uocouDta, btrcsuBe it was out, tui a tuIc. 
a gubjeKt for the n-'udming or accounts, 
and witb Ibo deenj of tbo county and 
|iriTato courts, it is intelligible that tbo 
unportanoe of ttie amereinmenl of tbo 
CauTtaoflDweTtnetauce should ainkalao. 
(2) Wo find hero also coiinecting- 
links with the Anglo-Suioo custom. 



which for certain ofTisncea adopted tile i 
forfeiture of movable property. In like 
msunei'. in tbe spirit of the ecolodas- 
ticnl admiuistratioD a ralioK it propor- 
tionate to the property of tJie offender, 
sa is laid down iu Atblr. VI. 52, "and 
alnays, as onu ia of Ute mightier mea 
here in the wotld or tbrotigh dignllr 
higher iu rank, be shall be punished 
tbe more severely for Itia ains, and pay 
highifT for every wronji lie commits, and 
therefore one ahall modify nod oare- 
fully distin^uiab rich and poor, nod 
every cltiai', in e<-cltsiaBlicnl as wiall H < 
in secular penalticn." Tlie Hrst Msur- 
ances of a mitiniution of the arbitrary j 
amerciaments in the Carta Qen. L 1, < 
ate. 8, are accurditiiily easy to ander* • 
elond : " n' quia htronum not hcmimm 
meomm foriKfuoerit. non daMt vadium 
in luiKcrtcun/id totiiu jtcuiiit Kuc lioul 
faeirlai lemjiiiTe yatrit inci; ud smis- 



3. The number of casea for fine knew no limits now that, 
going beyond the Anglo-Saxon custom, every act of disobe- 
dience against royal decrees was brought under a fine, and 
ibas a mode of compulsory proceeding was initiated, for the 
purpose of carrying out all possible decrees. Already the 
Leges Hen. I. c. 13 give a varied list: " qux plnrita mittunt 
homines in riim-rifordiri regis," but in which criminal ponaltiea 
and police fines are mingled together. (3) 

4. Submission to the misaieordia, or the ordinary procedure 
of the court, are matters of free choice. The previous decision 
" in miscricorih'i ext " still, according to the " Dialogus de Seac- 
cario," in case of dispute, admits of the demand of a judicial 
sentence. Since even in the Saxon period the fixing of oEBcial 
£neB as regards the King's personal officials doubtless took 
^place bnri mami, the Norman feudal system brought all 
"vaesals into a similar dependence upon the King, which made 
Em appeal to the courts of justice somewhat impracticable. (4) 

Hence the Norman king became possessed of an arbitrary 
penal jurisdiction, such as probably no other potentate of the 
Middle Ages ever possessed. The difference between it and 
the old system of penalties consists in this, that the existence 
of the offence and the suitableness of the penalty inflicted is 
no longer determined by the finding of the community, but 
fcy the personal will of the lord or his deputy. It is uo longer 
A question of the jurisdiction of the tribunals hmited by 
euBtom, but of an arbitrary police and diseiplinary control, 
tiie influence of which upon the form of the Enghsh coustitu- 
,iion has not been sufficiently estimated. The application 
of the same for the purpose of carrying out and extending 



J«M Btodmn fnritfaeti ila emendabil 
itIaatBmmdaaet rttro — ill tempore alio- 
tniM aiUeetnoTum meorum." 
fl (3) A titt of firtren heaila of amerDiB- 

Inenta U givcii b; Mudoi (i. Siiti) ; a 
■borter Bnd io(y>aiplets one hj Hardy 
,<Hotuli flnium. P- "ii. '' m)- The 
ttiiimber ma f be <sinj«atureilbf Hiiefiii^t. 
tthat in later times fifty Koluli were 
once liud at onit time beroro a Bamn of 
Mlie Exchequer fur the purpDWi of istiii;; 
tliem (Madui, ii. (is, W). 



(4) An appeal to the Angli^Saieii 
laws, that is, to the ordinary fomiB of 
tfaa court, beCBiue a very dnn^-roas 
experiment, seeing that guBraatefs for 
a jUBt Boiitence againet the oflencled 
lord were Tery few. The " Dialoguii " 
indicates this clearly enongh, L e. 8 : 
'*Stg{, eui mfltfafur. in prtitniam rent 
jadieabili'T, »iri fettinavtrit mtiUando 
mUeriatrdiam prtmenire judieium." 
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the Anglo-Saxon police regulations has been already isdi* 

cated. The numberleBs remaining inBtances furnished by the 
Exchequer accounts can be summarized under the three 
following points of view. 

I. The system of amerciamenta serves in many ways to 
supplement the criminal law. The cases mentioned in the 
Exchequer accounts are — the lending of money and weapons 
to the King's enemies, refusal to work upon royal castles 
and bridges, the imprisonment of royal servants, insulting 
royal officials with abusive language, the withholding of 
goods belonging to another, etc. A special enumeration of 
offences is out of the question, as the vtieerieordia is very fre- 
quently mentioned without the reason being given. A separate 
province is occupied by the " vii»friconliii de/orcsta," Whilst 
the more serious forest-offences are threatened with penalty 
of limb or life, the more trivial ones, such as neglecting to 
mutilate dogs to prevent their hunting, are left to the King's 
vtisL-ni-ordifi. The secular magnates, bishops, abbots, and 
others have to pay amerciaments of five hundred marks, 
a hundred pounds in silver, and similar sums, in cases where 
men of lower degree would have forfeited limb or life. The 
general heading "infmrlio piicis" and " contemptua bmiiim 
rci/is" was of such wide scope, that at last every royal order 
could be enforced by amerciaments. In a still greater degree 
was this the case with the ordinances which were later issued 
with the advice of the estates of the realm. Offences against 
these, as "breach of assize," in default of special penalties, 
fell under this heading. Hence the innumerable amerciaments 
on account of dispossession of estates (nnrdl duscisin), which 
we find enforced especially against abbots, and .secular 
grandees, their clerks and esquires, and which become the 
basis of an effective system of real actions and a new theory 
of possession. 

II. The system of amerciaments serves also to maintain 
the authority of the courts against disobedience in the widest 
sense (dt-f<nilt, jion-nppi-arance), even against female wards, 
who do not present themselves, in aiiswer to a summons to 



^The 
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marry ; neglect to prosecute a suit, quitting tbe com-t ■without 
leave, ODButhorized compromise {eoncordia de pace ri-ijh sine 
licentia reifis), irregularities in evidence, refusal of the duel, 
failing to appear in the lists, or admitting one person to two 
duels in one day or, " quia jiomcrunt liominem ad aqtuim sine 
icarranlo, sine vi^a servifntiain rrgiii," etc. Where in later 
times committees of the community axe appointed to take 
evidence, an amerciament is imposed where incompetent men 
are brought "pro rugticis adduitit ad faciendnm juratam ; quia 
elf (fit TUKliros ad aniiisam ; quia recepit horninitm ad juratam qui 
nonfuit de hundreiio .■ it is inflicted upon such as speak to the 
jury; for false witness and false judgment ; for an improper 
execution of the sentence, "pro Intivne suspmso sine vimi 
Mercientiiim regis," etc., against sheriffs and provosts for 
improper distraint and the like. Hence arose a method of 
carrying out reforms in the procedure of the coui-ts by means 
of simple instructions from tbe Crown. 

III. The system of amerciaments serves also to protect royal 
privileges against the pretensions of private persons ; f.g. the 
illegal raising of toils, tbe unlicensed appropriation of the 
royal prerogative (piirprest)ira), pretensions raised respecting 
public roads and rivers ; and generally as an efToctual measure 
against the exceeding of powers of jurisdiction. Tbua W. de 
Friston ia fined for passing judgment on a robbery in his 
court; " milites Curiie Comitisste de Couphnd, quia feceriint 
judicium rfc piaeito, quod non pertinuit ad eos." In addition to 
this interminable system of fines there is still the right of 
Bequestration (the capere in manvm reijis), which is also de- 
duced from the fundamental principle of the feudal grants, 
often taking effect on very trivial grounds. To what extent 
Mquestration was made use of against magnates, for defaults 
in the Exchequer, or for not putting into execution the royal 
decrees, etc., is shown by numerous recorded cases. Thus, 
the city of London was once taken into the hand of the King 
for a " trespass of the assize," and its cuatodia was entrusted 
to a commissioner. 

Ute executive power of the Norman kings has been sho^n 
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in a former chapter ; this police control exhibits their legal 
power to maintain peace and order in the country, and the 
eflfeotual means of authority residing in the sovereign as 
against his oSicialB and the greatest magnates in the land, 
and even against the Church. NnmberleBs entries on the 
Exchequer rolls show how this controlling power extends over 
persons, communities, and corporations, over spiritual and 
temporal dignitaries, over the greatest magnate as over the 
humblest peasant ; over the entire population of counties and 
hundreds, legally unlimited in the number of the cases as in 
the amount of the fines. The exemptions only refer to the 
duty of contributing to the ordinary police-fines of the county 
(common amerciaments), from which the royal demesnes, the 
property of the Queen, of the higher officers of the Treasury. 
and by special privilege also of certain magnates, were ex- 
empted. The revenues derived from the royal amerciaments 
are in very rare cases granted to private landowners, such as 
the Bishop of Bath, and in such cases they are fixed by the 
King, collected by the royal officials, and the amoaute caabed 
by the grantee at the Exchequer. (Madox, ii. 66.) 

The power of the amerciaments has now become the 
proper instrument for enforcing police regulations and royal 
orders in every other province. Under this system it first 
became possible to put the royal ordinances in the place of 
the older legislative reHolutions of the Witenagemote, and 
in this manner to restore the mechanism of an absolute 
government by ordinances with administrative execution. 
Originally this police system of fines was probably founded 
upon practical necessity. The insolence of the " Francigenie," 
the martial inclination to violence, the wrangling of the Nor- 
mans among themselves and with the Saxon Thanes, rendered 
absolutely necessary that strict military discipline for which 
historians laud the Con<]ueror. But after a few generations 
(as in the modern police-organized State), the other side of 
the picture becomes apparent, namely, the extremely arbi- 
trary working of the system with regard to the lower ranks 
and the defencelessness of the subjects against any abuse of 
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it. It is evident how disagreeable to landowners and cor- 
porations a jurisdiction under such a system must have 
become, if 'they exceeded their authority, and even in its 
mere exercise. The smallest error made in respect of the 
forms and limits of their jurisdictions and franchises exposed 
them to arbitrary punishment and sequestration of their 
possessions, on the ground of trespasses, contempts, defaults, 
and false claims of all kinds. It is a marvellous contrast to 
the condition of things on the Continent, when in England 
we continually find great estates and great cities under seques- 
tration on account of the official offences or oversights of their 
bailiffs, for quitting the royal court without licence, and for 
neglect of the royal commands, and so on. It is also manifest 
to what arbitrary action of the government both person and 
property were here subjected, and how later it came about 
that the first aims of Magna Charta were to secure the funda- 
mental rights of the subject by bringing the amerciaments 
within the pale of the law : " Comites et barones non amer- 
cientur nisi per pares silos, et nonnisi secundum modum delicti 
liberi homines, nonnisi per sacramentum proborum et legalium 
hominum de vicineto'' 



J 
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CHAPTER XIII. 
IV. 'STj^e Bebelopmnit of tte Xorman Jpinance ControU 

Following on our account of the revenue of the Anglo-Saxon 
kings, the financial system in operation at this time may 
also be distinguished under the following heads. 

1. Revenue immediately derived from the royal demesnes ^ 
newly founded after the Conquest by an extensive reservation 
of demesnes and forests, increased by the frequent lapsing of 
fiefs. The older payments in kind reserved from demesnes 
and Folkland were from the time of Henry I. turned into 
money payments, after the fashion of the financial adminis- 
tration of modern times. There still linger on some remains 
of usufruct in Folkland, the minor Crown rights relating to 
treasure-trove, wreckage, and derelict goods ; as well as the 
ancient duties payable on wool, sheepskins, and leather 
{custumae), 

2. Profits arising from the royal authority : 

From the military power arose the right to the services of 
the inhabitants in building bridges and castles, now eflfectually 
enforced by summary amerciaments. But this old source of 
profit was far exceeded by the new income arising from the 
feudal law through reliefs, wardship, and marriage. 

The fees and fines arising from the exercise of judicial power 
now poured in abundantly owing to the centralization of the 
more important actions at the court. Equally productive 
was the extensive right of forfeiture for felony, and the cases 
of confiscation of movable property. 
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Finally, the revenue arising from the police power, flowing 
in abundantly owing to tlie unbounded number of police 
amerciaments. 

3. Beginnings of direct taxation, including: 

The aiixilia, or aids of the Croini vaeaals, but only in three 
&xed and certiLiu cases of honour and necessity. 

The sciitfi'jia, shield moneys, since the time when, undet 
Henry 11. , the acquittance -moneys for the feudal military 
service begin. 

The ttdliigia from the inhabitants of the towns and the 
country not liable to any feudal service ; taxes which, as the 
inseparable concomitants of the feudal Bystem, were intro- 
duced into England also.* 

The first glance shows us at once that the new income 
far exceeds all the old sources of royal revenue. The 
Norman administrative system is keen in developing in a 
fiscal direction every department of State ; the undefined 
arbitrary administration pervades all departments with ita 
endless system of poUce fines and dues, amerciaments and 
fines, in a manner which defies every method of arrange- 
ment. By becoming centralized in a royal treasury the 
financial system assumes a new appearance, and following 
the Excheiiaer documents, Madox, the great authority on the 
history of the financial system, draws up the following seven 
heads, nnder which all such details are to be included as 
illustrate the spirit of the political administration. 

I. CT&E iKoijal Btrntsncs aria jforisls. These are originally 
formed of the manors, lands, parks, and forests (ancient 
dfinesnc), more than a thousand in all, which 
Book enumerates — constantly increased by lapses and ( 



* For the QnaQclnl Bjatem of this 
ftoii the To] lowing period the autholitii-B 
are: Mndoi. "TIid HJator; aud An- 
tiqoitiesof the Exchequer or the Kings 
of EnglBnd " (2. Tola.. London, nW), 
ftom whioh I hnve here quiitud. For 
the Middle Aera. Sinchtir, "Hist, of 
the BoTenue '^ (3 toU.. 1803, ISIM) ; 
and Cmiiiir>i{hiim. " Hist, of Ciiiloiiis 
imd Subdtiies, eto." (1701), are cot of 



grent imporlanM. Oilier atithoritiei 
of tbIub an-tli<- Treasury RolU printed 
in later timea by the Record Coramia- 
sion. Hunter, " Magnus Itotuliu " 
{1(1.43); Hnuter, "Orenl Roll of Ihe 
Piiw." for H55-11S8, 1 18!)-] IBO (I«4t)i 
RotnliiB Cancollftril de 3 Job. (1833); 

Hardjr'aRotulidel.lbcrtatfl ' '^ 

Uiinly's Rotuli Finiuui. 
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fiscations, but also diminighed by new grants, and sometimes 
by lavish waste. Only a part of the demesnes, especially 
in the neighbourhood of the King's residences, stood, as 
a rule, under the direct management of the King, that ia. 
of his court ofBcials and personal servants. Those scattered 
about in the country were included in the corpus comiUitus, 
and therefore occur again uuder the farm rents in the 
counties. (1) 

II. jftcfs lapsing bp Hje (wquent cases of ^scijcat an6 jfor- 
fcituit. When, at a later period, England and Normandy 
became disconnected, the possessions of the Norman lords in 
England, and of the English in Normandy, were to a great 
extent confiscated. So long as such estates remain in 
manu refiis, they form a portion of the demesnes, with the 
ground-rents, reliefs, wardships, and rights of marriages ap- 
pertaining to them. The earlier sub-vassals have now become 
vassals of the Crown — ^not of the King as such, " m( </«■ 
corona," but of the King as possessor of the lordship, " ut 
de konore,." The greater estates of this sort are given over 
to special tenants (/crmors), or stewards (cusUideg) ; towards 
the end of the reign of Henry II. they form a special 
demesne department or Escheatry. Only the smaller escheats 
are in later times made over to the sheri£F, to a separate 

(I) Tbe tothI demeBDos arc ^Ten when the land hoE been orquired by 
by Cowell mul others, m 1422 njaoorB. the King in his privRtp oapftcity, or 
30 ohsBBS, 7SI parks, 67 forestB. Cod- inliariled from an anoestor, nho never 
■idering the ooiistitution of DoroeedBy wore the crown (Comjn, Digmt, P(e- 
Book, however, diflort-patick-a are eneily rogiiUvp. D. Gi : Allen, ■■ Prenigntive," 
explainable. Ab totlieirfiimiHtionout 151, 155). In like miinner the prin- 
of tbe pnaaeasLcniB of King Eadwanl and ciplu of the inalieDBbility of llie mfli- 
tliefiimilyotGodwilio,Binifromromaina tary flif refleota upon the Crown, As 
of the Po'lkland. etc., eee Ellis, Introd., the feudal tenant must leave bis aD- 
i. 228, 229. Instead of the hbubI term, ccstral eatnto tn his flrstboni. and can 
'• terra regit," we find in Eion Domes- only diapose of newly acquired pto- 
ctay Book, the more exact eipression, perty. the later parliamenta were in- 
"daminiaabu regit nrf regnum jjerft'. clined to treat the alienation of the 
nms." The obligation of all landed "ancient demesne" man irregularity : 
estates to military service bad hIbo frivoloua nqnanderin^a wore, on de- 
reacted upon the rigiit of the royal mand of the assembiy, recalled by 
demesneH. Aecording to a legal view "acta of resumption.'' As to the 
proceeding IhorefMni, the real property cliange cif tbe payments in kind, which 
belongs to the KiJig by Tirtoe of the still uccar, into money paymeuta W 
right of tbe Crown, and dt-swuds to the Crown, see Madox, '' """ 
the heir to the Ihrono as such, oven 
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accoimt. When a bishop's see or a monastery became 
vacant, the Treasury also insisted on the vacant fees being 
treated analogously, and appropriated the revenues until it 
was again occupied. For this reason William Rufus left the 
Archbifihopric of Canterbury and other bishops' sees unfilled 
aa long as five years. These temporalities were at first 
managed by special custodvg, and later by the Escheatry. (2) 

III. ^!)e jpcutal ^crqti(sttt&: Beliefs, SISIaitisIjfps, anO 
JI>lElll(a(lt. The rcltvitt are at first arbitrary ; from the time 
of Henry II. they are fixed in the case of single knights* 
fees at five pounds in silver, or 100 shillings ; for groups of 
knights' fees, forming a lordship, after Magna Cbarta, 100 
marks are paid ; for the lordship of an Eorl ±100. The 
profitable wardships were often made over to the vassal of 
tlie Crown who hid highest ; the dues paid in respect thereof, 
in the case of great fees, often amounted to several hundred 
or thousand marks in silver, in one case even to as much 
as 10,000 marks. Still more various was the financial prac- 
tice touching the marriage of male and female wards. Thus, 
for instance, Geoffrey de Mandeville pays 20,000 marks for 
his marriage with Isabella, Countess of Gloucester, and for 
the possession of her lands (Hardy, liot., xxx.), The varied 
marriage dues ai'o directed to such ends as these; "«( rex 
caneederet ei duvere uxorein ; vt dueat vj:orcm- ad vellc suum ; 
ne capiat rinnn nisi quern voluerit; " Lucia Comitissa Cestriie 
pays 500 marks, " ne cajtiat irirum infra qitinqiie 
(Magn., Eot., 31 ; Hen. I.) ; Gundreda Comitissa 100 pounds 
in silver, " ne maritetur invita;" Alicia Comitissa Warewie, 
1000 pounds, and ten palfreys, *' quod sit vidua, qtiaiitdht sibi 
plaeuerit, itti quod per regent non egj'orciclur ad se JiiariUtridum, 
et pro kahenda c-ustodia puerorum euarum" (7 Job.); E, de 
Seinsperia, on the other hand, pays nine pounds in silver, 
" quia renuit Jiliam Hasndphi Musard," (3) 

(2> The Inpsing of flefo w»« nmaipn- eiieil with all Ihe mnre spyrily their [ 

lated for finaDcial purposes all the Tigbl of aequebtratiiig aiid oonllsoaling 

more, as the Bret Xurman kings eoldom the Cmwn leva. 

inflicted puniBlimBnta of life iind limb (0) Tlie reliefs of Ihc indiviijil*! 

u|ioii tlieir Crowa vhsuiIb, Thej eicr- kui^hU' Uea were aliuudj ut llie time 
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IV, Cijt latnts of tije FiretomflEs anB Jfttmots fit tjt 

(fountirs. These comprise local revenues of all kinds, arising 
from demesne, dues, fees and forfeitures, and small royalties ; 
which, in the interest of the financial administration, are 
massed together under the head of " general farm." Where, 
in the place of a farmer, a cuxtos administers, be must render 
a special account, and deliver up the surplus after deducting 
the expenses of management, (4) 

V. 2r!)E Jpinis ana Smtrtfamtnis, the latter of which have 
been already explained under the syHtem of police adminis- 
tration. The fines are royal dues in the widest sense ot the 
term, and are just as characteristic of the system of this ad- 
ministration as the amerciaments with which they are often 
confounded. The position of the King led to a number of 
arbitrary powers, or circumstances, under which he could 
either grant or deny. It appears here to be an unchangeable 
maxim that nothing which can be refused is granted without 
a money payment ; a maxim, the reminiscence of which enters 
even into the administrative system of the present day. The 



of the "DiftlogTiB dp Ronre4rio"(H. o. 
10) flxcvl Bt 101) ehilliTi^ (Madnx, ii. 
426). The relkrsnf trreater eatatps BTe 
in the *' Dlalagim," ii. S4. still <x bens 
jtlaeHo, and only in later tiiiif!ii fliod 
at 100 niRTka for a bnrntiT (Maiinx, 
i. 318) : the line between the two Iihb 
been eTiiiently ilrnwn bj the practice 
of the Exchequer. The pmctieoof the 
profitable fcndnl wanlBlilp will appear 
from a few exnmploH : Will, de St, 
Marie Chorch psya .500 niarke fnr the 
vordehip of R, Fiti-Hanling', "to- 
l^ther with hia wliole inhirilanra, 
Ini^hts' fees, fpninla mnnin^," etc.; 
fiimon de Montfort even pnys 10.000 
inarlsB for the "eutladia Irrmrum et 
}iendi*"ot Gilbert de Anfmnvillr until 
the majority of the lieir, '■ with tnnf- 
Tia(^, churcii patronsfie. bnishta' fceii. 
and other appurtenuneeH mid vaoHti. 
eiei." In frequent oasea Ibe wnrdahip 
appotfltmenla are again reoalhd. bfr. 
rauie afterward* a pi'rson ling Iieph 
found who nffprs more (Hardr, Rot., 
Mxi.y Still more mullir»rioiisare the 
instaneeB wiUectrd by Ma^loi and 
Hardy ns to Tuarriat'e. I may hire 



remind my readers that the rnlalive 
Talue of money in the eleventh oeo- 
lury ia generally flicd at ten times 
tliftt of the presint day. The owner 
of a small Englisli knight'a fee paja 
arcordinitly at ench ciinnge of posses- 
aion, 100 sbillJnga = Tj marks = 100 
thnlcra, in ailrer value equal to abont 
1000 tbalers of our money : the poa- 
aeeaor of a f^ater lordship, 100 marks, 
or abont tS.^lOO thalers of our loonej. 
The mHsimnm Talue of a wardship 
miBhl amount to 10,000 marks: the 
value of a feudal marria^ even to tho 
double of that. 

(4) The rent Ifirraa) of the iheriff 
is only B collection of the middle and 
small reveoueB which were toberaieed 
within the bonndi of the county, or 
the apeoial farm district. Even the 
earliest Exchequer accounta of 81 
Henry I., oonUin rents of 400 and 500 
marks, which prnve how eilensive tiie 
jnrisdielion of the county ooart mnat 
bave hren at that time. As to the 
regulations nffiTting the individuri 
Bpciiunts in the Jirma ViereomititM, m 
Thotnns, " Exchequer " (51). 
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pwple of that time appear to have felt tbis syBtem more 
aa a burden tbau as an injuBtice ; for the King had the formal 
right to act as he did ; he proceeded in the same maQQer in 
Normandy, and the Norman lords vied with the Exchequer 
wherever they could. The endless list of fines can be grouped, 
in some measure, under three or four chief heads : — 

1. Fines for Liberties and Franchises. The right of the 
landowners to hold feudal and manorial courts was often of 
doubtful origin, and the exteut of the juriBdiction also might 
be called in question. The deficiency was then made good 
by a fine. For instance, Lucia, Countess of Chester, paid 
100 marks for the privilege of pronouncing judgment in her 
Curia between her vassals (Madox, i. 397, 398). Certain 
counties under Henry III, obtain in tbis manner tboir own 
right of election, that is, the right of uomiuating their own 
sheriffs. In like manner the men of Devonshire pay twenty- 
three and a half pounds in silver, and the freemen of the 
counties of Dorset and Somerset similar sums, for leave to 
fihooee their own sheriffs (Madox, i. 417 ':■' seq.). In tbis 
manner the towns obtain the beginnings of self-government : 
London pays a hundred marks for tbe privilege of choosing 
its sherififs (31 Hen. I.) ; Carlisle ten marks for electing ita 
coroners ; Cambridge three hundred marks in silver and oqe 
mark in gold for leave to have its own ^firmu and exemption 
from the interference of the sheriff of the county ; Lincoln 
two hundred marks for ^/irma burgi and a single immunity 
from talltigiam. Sometimes exemptions, immunity from tal- 
la^ia, disforestings, and the like, were permanently granted 
upon a high fine being paid ; but then fresh dues were 
paid for the renewal and confirmation of such immunities, 
especially under a new government, 

2, Fines in Actions at Law. From the time of Henry II. 
these were unlimited. The King grants permission for suits 
to be brought in the Eoyal Supreme Court instead of in the 
defective county courts, and at the same time for an improved 
procedure in taking evidence {rteoguitio, jury), but only on 
payment of fees. Hence the innumerable fines, " ut luibcret 



juetitiam et rectum ; " that is, the permiBsion to bring the 
action at court iuBtead of in the count;. Each single nrrit 
is sold, Bometimea even with special sums in the event o( 
success. Every step in an action, entering one court instead 
of the other, notably every inquest by jury, presupposeB a 
fee. Thus, R. de Luci pays fifteen marks and a palfrey to 
obtain an inquisition, "on the oaths of twelve good men," 
as to what dues and services were owed him by his tenants 
in Coupland ; W, de Mahurdin, twenty shillings for an inquest, 
whether be holds his land by sei'Jeantry or as a knight's 
fee. In one case four marks are paid, for substituting in the 
assize six knights instead of sis others alleged to have been 
bribed. Numerous fines are further paid that the King may 
"help the plaintiff to hia right;" for instance, on one 
occasion, two hundred marks, that the King may assist to re- 
cover a debt from the Jews, More numerous fines still arise 
to obtain despatch in a matter. Frequently the partes offer 
beforehand a quarter, a third, or a half of the sum they claim. 
Sometimes this offer takes the form of a bilateral "aponsio," 
so that either both parties offer a sum, to obtain the same 
object (concurrent fine), or each of the two wagers upon the 
opposite issue of the decision (counter-fine). Just as equivocal 
are the great fines for the King's " favour," protection, 
mediation, " ut Rvxjuvft eum versus N. ; " " ut Rex monvteneret 
cum." Under John, a stay or delay of the legal proceedings 
was even granted in return for money : " R-ilertiis df 
Ammiesdal delict V. marcaa pro kahendo brevi de ]>ratirtio7ie, nf 
ponatur in pUicitum de aliqm teneme-nto svo nisi coram Rege 
vel per breve Regis; et ut sit quietus de sectia el hundred/is, et de 
omnibus plaeitis et querelis, excepto murdro" (Rot. 2 Joh.). 
" Decanus et Capitiihim Londonise II. palfjridos, pro protectione 
ne vexentiir contra Ubertates cartanim svaritm" (Rot. 2 Job.). 
In criminal matters, also, the rigour of the penalties and 
amerciaments was frequently mitigated by the previous pay- 
ment of a fine. The instances generally refer to Korman 
magnates : " 0. de Lerec debet XX. marr.aa argcnti, ut rrr 
perdotttirct ci et Oeberto clcrlco suo iRidiioUnliam siuim" (Magn. 
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Rot., SI Hen. I.), " R. c. de CLXX. Mnrcts argcnti, tit rex 
perdotiEt H imdivolentiavi aiiam pro Jilia Gdihtv'mi de Dol." (lb., 
31 Hen. L). Further payments were made "pro kabenda 
gratia ct henecolentia re/jis," etc. Countieg, htmdreds, and 
Bberiffs pay sums of a hundred marks for an "indulgent 
procedure," " for a peaceful hearing," and the like. To these 
must be added fees for release from priaon, or other favours. 
The Dean of Ely pays one hundred marks for the release of 
his concubine and her children; the wife of Hugo de Neville 
two hundred hens for leave to pass a night with her husband. 
To this category belongs also a fine, " jiro liccntia cmedeiidi." 
Instead of suffering a sentence of capital punishment, which 
has been pronounced, permission was sometimes given, on 
payment of fees, to enter a monastery, " h( liccat tranafcrrc s« 
tul luibitiim religionis" (Kot. 5 Joh.). 

3. Finrs for concessions of favour in respect of offices, guilds, 
and dispenaations, notably for persons who on payment of 
fees receive their father's office, or an office for their relations, 
or the grant of the office of sheriEF, or a special farming at 
the old farm rent. Even the offices of Chancellor and 
Treasurer are often granted on payment of great sums as 
purohase-moncy. Conversely, fees are paid for release and 
discharge from an office, or for relief from responsibility, 
sometimes also " vt rex faciat reclpi compoinin sine tra et 
indignationc ." Further, fees for the granting of trade and 
industrial privileges, especially for the renewal of the gildse, 
for licence to export corn, and so on. After 19 Henry III., 
and probably even earlier, orders were periodically issued to 
the sheriffs, "quod ovmes illi, qui de nobis tencnt in capita 
fexulum imiiis militis rcl pliis, et mililes non sunt, arma capiant ct 
ee iiiilitcs Jifrifactunt." On payment of fees " dispensations " 
are also granted; hence the numerous fines "pro kabendo 
respeciii de. ■militia." 

i. Fines for regranilng of Fiefs and for Alienations. A 
portion of the Exchequer documents on this auhjeet are printed 
under the title " Hotuli Finium," and contain important deal- 
ings respecting the inheritance and ahenatJon of Crown fiefs. 

VOL. I. ? 
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ThU classification is sufEcient to show what a continaal 
eource of wtaltli the fines were to the royal Treasury, Crown 
vassals made an additional payment in such cases as " aurum 
rcfiinae." (5) 

VI. Bibs, tallages, ^tutagcs. (0) In principle the knight's 
estate is certainly held free from all taxation of villeins, 
"qmetiim ah omnibus (jildis ct omni opcrr," as solemnly con- 
firmed by the charter of Henry I. But the feudal avxilia 
reserved to the liing extraordinary contributions on the occa- 
sion of the knighting of his son, the maiTiage of his daughter, 
and, in case of necessity, for his release from captivity, (a) 

The common taxes, taUngia, were raised from time to time 
as need required from royal towns and farmers on the royal 
demesnes. Although the reorganization of the mihtary system 
Lad led to the exemption of the smaller freeholders from the 
military service and from the burdens of the militia, yet the 
feudal system deemed it necessary to retain a fair compensa- 
tion by levying a subsidy in the form of occasional money 
contributions {tallagia). An inseparable concomitant of the 
feudal system, the tallagmm (" taille ") made its appearance 
by 



(5) The fines are artani 
Miidoi, i. 395, 425, 456, under 
oiaB headtngH, for wbich I have sub- 
stitul'ld a more simfile arrangement. 
Hanty, "Rotuli Finium," makua thn.'s 
clnsHes: (1) Fines far the onnfcsBiDD 
and confirmation o[ libertiea nnd fran- 
oliiBos; (2) flneB for proci-odiogs in no 
action, vfitli JlTe Bob-didsions ; (3) 
mixed £nea with ten sub-headings. 
As to tliD division into Toluntury fines 
or " oblations " and involunbtry flaos, 
aee Hardy, Introd., XTiii. As to money 
payments for penniEBion to choose tbojr 
own Bhoriffin thecountr.sceMadox.i. 
410,417.420; Hardy, liitrod., p. uii. 
As to the oddilional pnymont of Uie 
aurun regina, Ellis, i. 172. 

(6) The beginnings of a direct taxa- 
tion are elaasified by Mudox aa aids, 
tallages, and soutagcs ; partly for sub- 
stnntial reasons, and partly because 
the names in early times lire confused. 
Madoz adds utso to tbii group tbu 
eutlnmr, the enslomaty duties <in 
vrool, eheepskins, and leotber, whiob I 



have already mentioned aboTo a» 
nnoie^nt sources of ravenue. The goods 
liable to duty were wine. General 
mcrcliandise, and wool. The old duty 
on wine was called "prisage," that is, 
tile IcQtb cuBk from every ship ot the 
price of twenty shilliags. Tbe second 
customary duty (^neral merchandise) 
was, as a rule, in the form of onp- 
fifteenth or a similar proportion,' and 
was paid OB a fae for lioeneo to trade. 
The toll on v)ool rotaained until the 
reign of Edward I. in a very irregular 
itate. (Stubbs, ii. 523.> 

(a) Tlie auxilia, aids, were, by 
right, limited to the three onmaenited 
cases. But as the subfoodaiie* vera 
fond of estcnding these coBes, and aa, 
itsanalngnus H]ipllcationtothBR>nl 

I deinesne villages, the 

II further extended, there 
csulted a general tendency to extend 
ho aids lo oilier c«sea of need, whidi, 
fter the times of Magna Cbiirtft be- 
came the bosrinniiig of (he grant of 
-""' ------- by the estates of the realm. 



boroughs 



■ubsidiet 
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in England with the Conquest ; and the strong political de- 
velopment of the feudal eyBtem insisted that all classes should 
be as far as possible proportionately burdened. As, in fact, 
the old popular army, which existed side by side with the feudal 
militia, had never been expressly abolished, and indeed from 
the time of Henry II. had gradually been revived, the practice 
of the Exchequer dealt with the possessions of farmers and of 
towns in some degree according to the analogy of the feudal 
estates proper, by confining the t-allagia and mixilm to cases 
of honour and necessity, though such cases received a more 
comprehensive interpretation than where the feudal tenants 
■were concerned. Hence aids and tallages aro frequently taken 
together, and are denoted as " dona " or " auxiliu," or by other 
more courteous terms. The towns, in order to avert a too 
rapid return of taxation, often payed voluntary dona, "pro 
bono advuntu, regis" "pro dono novi anni," "to conciliate the 
King," and so on, which all flow together with the system of 
the fines. (/)) 

The shield-moneys, "scutagia," afterwards became still 
more important. The constitution of the feudal militia, 
brought over from Normandy, appeared, in the long run, 
not quite suited to the insular position of England. So soon 
as the internal aEfairs were settled, it was no longer a question 



(b) Tho iallagia {Madoi, i. G93, fecb. 
732-751) are b. specific creation of the 
icudal Bfstem. The greater Innded 
liroprietora, who aa a. titBoditiK army 
liftd taken upon thenuelveB the defeti<« 
of tho realm. ileinnndedlbBt tbnaelaod- 
owDf rs nho were not boaud to knighta' 
«errice should pn; their proportionato 
Hhsre in mcnej. Tlie inaolecioe of 
the armed and nar-ehiiled clasaeB in 
FMDce ileBi^mnted all the rest aa 
"lailUihUii," and from the laadlords' 

Clint of Tiew as " carvtithUt." In Eog- 
od also the "lailU" was enfurced so 
much BB B tnnltet of coursp, that even 
the great uod powerful dty of London, 
ID 7 Hen. III., paid lOOO marhs; 2G 
Hen. IIL. 1000 morkB; 37 Hen. III., 
lOOD marlTB, in addition to twenty 
marks In gold: lli John, 2000 marks, 
tiMagia. The hardship lay in the nn- 



certainty el tho cases atid nf the fre- 
quent recurrence of the taiation. In 
England two ipeaial reosoas conourreil 
which gDVO the classes liable to the 
"taille " a peculiar claim to more 
equitable treatment. The ilrst wb« 
the retention and later levivol oF the 
milltin by the assize of Henry II.; 
the " taillttbia " were here never an 
nnanacd elasa, but, on the contrary, in 
every generation did Riiod 8ervic« 
alike against the rebellioua borons 
and against tho Scotch inroders. The 
other reoson lay in the "JJrmalinrfii;" 
in order to raiso tlie fee farm rents of 
the towns in times of neceaitr, certain 
towns were promisftd that Iho'ir contri- 
butions Ebould not be increased, which 
now fumiabod a reasuii for ooDtinual 
claims, and also for disputes as to thu 
amount of the taxation. 
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of short campaigns at home, hut of a number of permanent 
garrisons, aud long campaigns against Wales, Scotland, 
Ireland, and France. For both needs the feudal militia with 
its short-service system was insufficient. Hence the Normau 
kings at all times kept a paid soldiery, and allowed some 
of those liable to military service to buy themselves off for 
certain campaigns. According to a trustworthy authority, 
in the second year of Henry II. the prelates were for the 
first time allowed to pay twenty shillings per fee instead of 
fnrnishing a soldier for the campaign against Wales. The 
first general imposition took placo in 5 Henry II., for the 
campaign against Toulonse, with two marks per fee from all 
Crown vassals, under the name of " donum." In 18 Henry II., 
for the army in Ireland, partly actual service and partly 
money payments, under the name of " scnlagia" were accepted. 
In like manner in S3 Henry II., for a campaign against 
Wales, twenty shillings per fee were xaiaei " a wiUtihns q}ii 
non alnerunt eiim regc." From this time the imposition of 
acutage instead of personal service became more and more 
regulated, payable by all tenentes in capite alike " de ronnn" 
and " de hunore." The paying Crown vassals are then allowed 
to raise from their sub-vaesala the same sum per fee "«t 
haberent smtagia siifi." Occasionally the King raises them 
immediately by royal order from the sub-vassals in manum 
aiMtn. Tlie raising of the new fee-duty from that time coa- 
Btitutes a new official duty of the sheriff, who, on being ap- 
pealed to, lends the Crown vassals assistance in exacting the 
scutagia from their under-vassals. (c) 

VII. The final heading, actftcillal Entomc, embraoes 
treasure-trove, goods cast away by the thief (waifs), wrecks. 



(e) Ab tn imrfnjia, Madoi affnrdB 
iu the complete hintory of its gradual 
Mjgjn. The " Dialngui do Scoccori* " 
reoiigaiies (he tcuiariia ne a fliinn- 
oiftl praolice ! " FU foitenl-am, ulintmi- 
nentr rrl inmri/enU in mjnvia tiratium 
madanaiiime, deeemat rrx de KiiigtitU 
feodii mililam mmmam ali'innm loltri, 
narmtm iciiieel,vel libram iincnn; undt 
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^e movable property of felons, of persons executed, of fugi- 
tives, and of ontlaws, deodands, and other smaller royalties, 
which, ■where they have not been gi-anted to private persons, 
are for the most part raised and exacted by the sheriff. 
Dating from the Anglo-Saxon period, the common obligation 
of the inhabitants to make roads, bridges, and fortresses 
{trinoda necessit'is) stiU continues, as also the foraging of the 
royal servants on journeys (purvet/ance) which in later times 
became a standing pnblic grievance. Finally, the so-called 
"Danegeld," which in spite of its abolition under Eadward 
the Confessor, was still raised from certain estates, (7) 

Considering this accumulation of sources of_ income, it can 
well be understood, how the myth arose that the Conqueror 
raised a daily income of £1060 30s. 3d, from contributions 
(Ordericus, Vit. iv. p. 523), one of the numerous exaggerations 
of later historians, which perhaps is based upon an arbi- 
trary counting up of the highest amounts of revenue in 
certain years, whilst under later reigns the most favourable 
financial balance scarcely reached a sixth of that Income. 



(7) A» Ml item of tlie Aectdental 
iDGume (Madox, i. 342) the Danegeld 
is also mentioned in Che legal booha 
<Edw. Conf. 11; Hen. 10, aeo. 1. 15 
Cart. civ. Lund. «eo. 2; Madax, i. 
fiS6-691. TbomoB. » Exohequsr," 
p. 41; Sinclair, "ReveDHe," i. G9,7D, 
72). This pajment wna eipreaaly 
abolished under Eadward the Cun- 
fes«or, and is menliouod ia Domes- 
day Book iu ODe passage only iStiim- 
rord, 33G b), N evert lieless, it occurs 
yeij frequently in tbe later revenue 
acoounts, eB))coially under Henry I, iis 
An impost upon oertain entates. Tbia 
diffloaity, nbieh it remarked both by 
Freemau and Stubba, can be explained 
by the foUowiog consideration. The 
DoQegeld as a lawful tax, wu«abiilishc-d, 
and remained bo, but tbe old valuation 
of tbe prodnctiso returna of ordinary 
lands for tbe raising of tlie former 
tribute was often retuined on tbe oaca- 
sionof tbe later exaction of "laUagia," 
•• dona," •• avxilia," to avoid making a 
fresh valuation each time. The old 
(■Btabliabcd rule on liie produelive re- 
tumi wns therefore called Dauegelu. 



Now it is perfectly ooReet that tha 
general ground-taxes (eariuiagia, hj/iUt- 
gia, etc.), re-introduced in later times, 
correspond to the scalu of the <M 
Danegeld taxatioo. But it is very 
eompreliensiblo that in tbe laws and 
ordinADoes the hated name " Dane- 
geld," with its humiliating menioriea, 
was atudioualy avoided. Ever; niTlval 
of "Dnncgeifam" would have bod t ho 
preposterous res at t, that the namerous 
exemptions from the tax would have 
revived also, whiliit iti the course of 
busineiw in llio Exchequer no one 
scrupled to denote the old taxation of 
tlie produce of an estate subject to 
the common bardeus by tlie term 
" Dane-money .'" 

Though the moat recent English bis- 
torioQs deaorihe tbe gmdual formation 
of a new system of laod taxation ia 
this epoch as a disguised revival of 
the Dane-money, this iu nowise de- 
sorlbes tho position uf afiuira ; but the 
«Duree of events will probably bo more 
oocrectly reprossnted la the following 
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Among the manifold sources of revenue to the Crown, 
andeniably the moat important for the future of the Ex- 
chequer and the Constitution was the scutaginm, -which 
arose under Heury II. from the conversion of the feudal ser- 
vices into money ; because, according to the position of affairs, 
in time a uniform land-tas was naturally developed from it, 
and from that a uniform income-tax, which can be followed 
np from its first beginnings in this place to the close of the 
period. 

After the privileged lauded proprietors, from tho greatest 
Crown vassals downwards, had been subjected to heav-y money 
contributions, which were equivalent to the actual burdens 
of feudal service, that impediment had been overcome in 
England which on the Continent caused the failure of land 
and income tax. As soon 11,3 the governing class has been 
made to contribute in proportion to its means, the develop- 
ment of a just and rational system of taxation meets with no 
more obstacles. At first a uniform hide-tax could be levied ; 
for the unprivileged landowners could cortaiuly not with- 
draw themselves from a uniform taxation of the hides, when 
the privileged classes were taxed in full, in proportion to the 
amount of their possessions. The farmers of the demesne 
and the cities had been already included, paying taxes just aa 
the knights' fee estates did under the names of " tall/igia," 
"dona," "auxilia;" being, in fact, taxed quite as often as, 
and even oftcner than, the knights' fees ; and this although 
their landed property bad been certainly valued quite as 
highly. But all other tenants of the great feudal estates 
found themselves in the same position ; for the lord had at 
last no other way of raising his auxilia, acutagiii, and rdevia 
except by taxes, protection-moneys, rents, and work done by 
his dependants. Already under William the Conqueror, 
during the great and heavy distress of war (a.d. 1084), the 
expedient had been adopted of levying a uniform hide-tax 
throughout the whole country. This was done at a time 
when no Domesday Book had been compiled, and the division 
of the feudal burdens was heset with insurmountable diffi- 
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culties, lu view of the threatened Danish invasion at that 
time, a war-tax, of an amount till then unheard of, being 
seventy-two pence for every hide, was levied, by which the 
whole of the landed proprietors in the conutry were induced 
to take the universal oath of allegiance, and to accept its 
conaequencea (a,d, 1086), A similar situation arose a century 
later, when the levying of a " Saladin tithe " for a Crusade 
[k.d. 1188), and the ransom of Eichard I. from captivity 
(a.d, 1193), required the immediate raising of unheard-of 
sums. The feudal burdens meanwhile were fixed and dis- 
tributed by the Exchequer, and the vassallage, true to the 
tendency of all tax-paying landowners, clung as long as poa- 
Bible to the scale of contributions according to the register. 
Hence on these occasions land-taxes were levied cumulatively 
upon all landed property ; but the ausilia of the Imights' fees 
were still rated according to the scale of the seutagea, the 
other estates according to hides, and therefore the last-named 
tax was designated as " canicagium." As early as the year 
1198, under Richard I., a general taxation of the landed 
estates was resumed, in which a uniform impost of five 
shillings was raised upon each canicagium or hundred 
acres of land (Stubbs, i, 510) ; not an immoderate rate, but 
one which nevertheless met with opposition among the great 
proprietors, and especially among the clergy, and could not be 
raised without difficulty. It was natural that the feudal poa- 
sessors should not willingly acquiesce in such a sudden change 
in the scale of levying; i.e. according to acreage instead of 
the feudal register ; wherefore it came to pass that afterwarda 
the acutagia were, for a time, raised separately from the caru.- 
cagium on such estates as did not owe knights' service. 

As in thia way a simultaneous taxation of the whole of 
the landed property arose, there was naturally connected 
with it a simultaneous taxation of movable property. The 
tJtilagia of the demesne farmers, towns, and tenants, were 
estimated not only according to the income of landed property, 
but according to the total capability of performance on the part 
of the subjects, and accordingly the personal property waa 
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similarly estimateil, wliieli in cities, owing to their intluatry 
and trade, was of considerable importance. The very first en- 
deavour made to include this source of income proportionately, 
led to a taxation according to percentage or fractions of the total 
income, which, from the time of llichard I. onwards, gradually 
appear in addition to the land-taxea as tenths, elevenths, 
thirteenths, seventeenths, and other fractions. The Salodin 
tithe of the year 1188 is again the first precedent for a uni- 
form taxation of personal property, which was levied cumu- 
latively with the land-tax. For Richard's ransom, there was 
levied at one and the same time a saiUtgiiim from the knights' 
fees, a carucutiium from real estate, and a proportion of their 
income from the cities and from the rest of the population. 
In this an improvement was distinctly visible on the valaation 
system of the tuUngUi, against which only the clergy raised 
objections on its being afterwai'ds repeated. 

The modes of taxation that had thus come into practice 
were immediately abused by Iving John in his own fashion. 
Even in the first year of his reign, John increased the 
canicagiiim from two to three shillings, the scutagvan from 
£1 to two marks, and levied the latter from 3'oar to year. 
In the year 1203 he levied one-seventh on the personalty of 
the Crown vassals, in 1204 an uuxilium from the knights, 
and in 1207 one-thirteenth on the personal property of the 
whole country. Against these innovations there naturally 
arose an opposition on the part of the Crown vassals, and, 
indirectly, of the whole nation. It was the crown vassals 
who, in the first place, were thereby injured in their rights of 
possession. The levying of scutage had been established 
without opposition, so long as it was only levied in moderate 
Bums, as a favour accorded to those feudal vassals who did 
not serve in the campaign. But now a payment of this kind 
was to be extorted regai'dless of the question whether the 
feudal vassal wished to serve in person or not, whether a 
campaign was intended or not, or whether a case of honour 
or necessity had arisen, which obhged the feudal vassal to pay 
a pecuniary aid. Herein lay a fundamental alteration of the 
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original conditions under which the miUtary fees were granted 
and held ; the feudal estates were thus reduced to the level of 
the common landed estates which were bound to a carucagium. 
Eut the greatest wrong done to the Grown vassals was un- 
doubtedly the rough-and-ready exaction of a seventh on their 
per3onal property, which placed the tenentea in capite upon the 
same footing as the taUiablcs. Such demands had certainly 
not been made upon them since the days of William Bufas 
and his treasurer, Flambard ; and against such a course of 
action the charter of Henry I. had given the solemn promise 
that the military fees should remain free from all demands 
beyond their military duty (Charters, p. 101). The time had 
arrived when an agreement with the Grown vassals, and their 
consent to the imposition of auxilia and sciUagia could no 
longer be dispensed with ; and thus the taxation question had 
reached the stage of Magna Charta (cap. 18). 




CHAPTEB XIV. 

®6e Korman (SirijEquFr. 

As the financial sjBtem is the centre of gra^'ity of tlie sovereign 
rights of the Norman State, so it is also the foundation and 
basis of thti permanent offices and official inBtitutions of the 
State. The hereditary monarchy has found a stronghold in 
its new demesnes and in its feudal suzerainty, upon vhioh 
rests the defensive strength of the regenerated State. Bat 
this political system is also pervaded by a fmancial spirit, 
which goes far beyond the mere necessities of existence, and 
does not shrink from subordinating even the administration of 
justice to the interests of revenue. As long as the spirit of the 
Norman sovereignty is paramount in the history of England, 
finance is the centre of all government ; where provinces, dis- 
tricts, and towns were all subjects of general or special fee-farm 
tenure, the most important administrative council could only 
have the character of a financial department, similar to a 
"war and demesne chamber," or a "general directorium " 
in the later constitutions of the Continent. This is the 
meaning of the Norman Exchequer (Echiquicr) ; and having 
regard to its paramount importance I shall proceed at once 
to discuss the origin and external form, the procedure, and 
the personnel of the Exchequer in connection with the financial 
control. 

I. The Origin of the Exchequer. It is not in itself impro- 
bable that the Conqueror organized his financial department 
according to the custom in Normandy, where an " Echiquicr " 
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had a prominent position in the twelfth century as the highest 
government department and court of law. The English 
Exchequer is, indeed, only a part of the Curia Regis, and is 
accordingly styled in official language Curia ad Scaccariam. 
But in contradistinction to the other functions of the central 
government, ^vhich are merely temporary and periodical, the 
Exchequer forms the one firmly organized governmental 
department, " Curiarum omnium itpud Antjlo-Nonnannos anti- 
quigaima" (Hickes, Diss. Epiat., p. 48), in which the current 
administration appears united. The name " scaccarium" is 
referred in the Dialogus, i. 1, to the diapered cloth which, for 
the purpose of calculating accounts, was spread out like a 
chess board over the table, round which the sittings were held. 
" Scaccariun tahula est quadrangida, qiue longitudinis quasi 
decern pedum, htitudinis quinque, ad 7nodum mensm cir- 
cUTUsedentilma appoaita, undique kabet limbum altitiidinis quasi 
quatuor digitorum, ne quid appoaitttm excidat. Superponitiir 
autem Scaccario superiori pannua in Tennino Paadies anpUta, 
non quiliiet, sed niger, virgia distinctiis, distantibua a ae virgi» 
vel pedis vd jmlmm extcntm spatio." Year after year we 
find a number of great functionaries and royal officials, with 
numerous clerks, assembled round this account table, employed 
in receiving payments from the sheriffs, the special farmers, 
and custndcs, in scrutinizing their accounts, and giving 
receipts ; imposing and receiving periodical aids, tallages, and 
Boutages ; appointing the sheriffs and other fermors and 
eustodcs, and calling them to account ; deciding legal disputes 
within tlieir administrative jurisdiction ; directing payments 
to be made for the needs of the royal family, their trains and 
servants, for war supplies and garrisons, for paying the King's 
creditors from loans, and for administrative expenses of all 
kinds — all this being done under the personal superintendence 
of the King, or according to his actual or supposed personal 
pleasure. Consonant with these functions, two divisions were 
early formed : (1) the account department, or scaccarium 
Ttujjus; (2) the receipt department, or acaccarium de recepta, 
recepta scaccarii, acaccarium infirius. The one division after- 
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wards had its office on the right, the other on the left aide of 
Westminster Hall. The rooms where the sittings were held 
were often distinguished : the state session-room with the 
throne was sracrariiim, in the narrow sense of the terra ; and 
the smaller council-room, lUahmns huronum. These words, 
which are always amhiguous, denote alike the place of the 
official administration, and the functionaries themselves; 
the chamber, in which the specie is actually deposited, is 
specially called thesaurus regis. (1) 



(1 ) Ae to (he irngxa imd ezteniBl rorni 
of the Excliequer. the cliieC uutliorlty 
is the "DiafoguB de Scoccario," a 
trctttige upon tbo Inw of tbo Ex- 
flheqiRT, wliich Wiuloj: (pnrt ii.) haa 
printed, nnd furnbhcd with oopinua 
notes. It gives evidence of the curly 
matured development of the adminis- 
tmtive mnohmeij, and ia a, maivcUoua 
teatimoiiT to the oSlcial viena rospeet- 
ini; the Stftte, Bucb ae is hardly to be 
found elaewhero in the Middle Ag^g, 
GervttsiuB TilburgenaU was formerl)' 
TBgardod as the author; Mudox (ii. 
334-345} ueigDBit toBiainIua,Filiufl 
Nigelli, B court olmplnin of Henry 11., 
afterwudi Biahop of Iinmlon, aud 
gmndtiephevr of Oogct of Salisbury, 
the grcnt miniator of Henry I, Ita date 
may be fixed nith tolerable certainty 
for 1IT8. In later timea the institu- 
tions of the Exchequer have again been 
tbe Bubjoot of sq exhaustiTe noiiu- 
graph, printed for private circulation 
By F. 8. TliomM, " Hialorj of the 
Exchequer " (184()) ; aud anuther piib- 
liCHtioji of Thoniaa (also uupubliBliud), 
" Notea of Materials for the History of 
Public Departments" (1846). Ce(»in 
Treasury Becords have been printed by 
the Becord Commlaiion. The oldest 
existing Botuius, called 5 Stephen 
(edit. Hunter, 1S33), may be placed, 
on convinaing evidence, aa early as the 
Slat year of Henry L As to the institu- 
tion of the Nanoan Echiqui^, sea 
Madox, i. 162^165; Wamkouig. Fran- 
xosiohe Beieha- mid Rechla-Goachichtc, 
1, 346; SchiifliiCT, Franwisisdio Staat»- 
tind Rechti-Oeschtohte, ii. 40S, 409. 
Ita iiitrodnotion from Normandy is 
proveil hy the " Dialngua de Scnccario," 
"ab ip0arfgni ooBjut»i(iune j«r rejem 



Wilhtlmum farta aepiue dUUur, 
lumpta (amen ipniu ralione a Setuf- 
«.r^ traii«aaHoo" (Dial. L 4), m 
well a» by the Latin terminology of 
the Exchequer. In any case that 
evidence proves the existence of the Ex- 
chequer under William the Ctmqtienn', 
though an actual importation from 
Nonuandy cannot bo auhstantiated. My 
former riew (after Ftoquot, Histoire 
du Parloment de Nonnondie, p. B), 
that a Norman Eichoquer-rolf waa 
existing as early aa iLo year 1066, la 
cortainly based upon an error (Stubba, L 
377), but BO is also the opinion of 
Itiahop Stubba. tliat the Ephlquier of 
the Isinnd of Sicily was imported into 
England by an Engliab Excheqnot 
clerk, Thou ma Brown (aee tits "Trans- 
ecLious of the Acailemia Reale," of 
Rome(2gtb April, 1S7»): allthecxiat- 
ing legal records, and Treasury rolls 
of Normandy are of so uiuob L^«t 
origin, that it cannot be proved ftom 
the later oonstitution of the Nonnaa 
Efhiquier that the English was formed 
after its model. (See also Libennann, 
"Eiulcitung in den Diah>gus de Scfto- 
cario," Gottiugcn, ises.) The ctm- 
troveray is after all merely nomintd; 
for the oloae oonneotion of the judieial 
and finance odmiiiiBtration was in Um 
Middle Agea everywhere a matter of 
course, Bud, even if the name of E^vi. 
gauir arose earlier in Normandy, jot 
the English institutions were so oloMy 
connected with the county govummein, 
and the luochinory waa so finely 
developed by the officials under Hanry 
I. ond Henry II.. timt the material 
port of the institution certainly bi ~ 
to the Anglo-Norman atDte. 
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II. The oourse of business in the Exchequer embraces in ita 
early arrangement — 

1. Payments into the Trtnsiiry. These are made in the 
counting-house (office of tellers) in gold or silver coin. The 
pound {livrc) of the Norman period is an actual pound of silver 
of twenty-four half -ounces, and is divided into twenty shillings, 
and the shilling into twelve pence. The silver penny (i/fKoWds) 
is the regularly minted current coin. The mark in silver is 
accordingly thirteen shillings and fourpence ; the shilling 
about the value of a Prussian Thaler. The gold mark is 
equivalent to nine silver marks. These values are fairly per- 
manent. It was not until Henry VI. that the coin had lost 
about a third of its silver contents. But the irregularity of 
the coinage, as well as the depreciation caused by wear, aud 
by forgeries, led to special precautionary measures. In the 
case of payments nd srnUnn, sixpence in the pound was 
demanded "to make good weight ;" in payments, ad pcmuin, 
more than sixpence. Where the purity was doubtful, a 
smelting test was applied; but this also was remitted on pay- 
ment of one shilling per pound (nominal combustion). The 
payment is entered in an account book, and from this trans- 
ferred to a strip of parchment, called the "bill," or "tellers' 
bill." This strip of parchment falls through a pipe-like open- 
ing into the "tally court," where a "tally" is made of it. 
This tally is a piece of dry wood, on which the " cutter of 
the tallies " has to cut notches corresponding to the sum 
paid ; whilst the " writer of the tally " writes the sum down on 
both sides of the wood in iigui-es. According to the length of 
the incision, one notch denotes £1000; another £100; £20; 
20s. ; 1«. ; and so on. The cliamberlain splits the notched 
stick down the middle in such a manner that each half con- 
tains tho written sums and the incised notclies. The two 
matching parts thus split asunder are called "tally" and 
"counter-tally," or "tally" and "foil" (folium). The one is 
retained by the chamberlain ; the other is kept by the 
payer as a receipt and proof to be produced to the account 
department of the Exchequer. (It was not until 1783, by 23 
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Geo. in. c. 82, that these notched sticks were done away 
with in the Exchequer, and checks substituted for tbem.) 

2. Payments out nf the Exchequer are made on a royal 
order (writ, or mandate), under the great or privy seal, 
generally addressed to the treasurer and chamberlains. The 
usual formula fur this purpose is called a " liberate." Orders 
for payments which recur periodically, such as salaries, are 
called "liberate current," or " dormant ," and are couched in 
Buch terms as the following : "Rex Thcsatirario . . . salutem: 
Liberate de theaaiiro nostra singuli& annis quinque CapeUania 
nostris mintstrantibus in Capellis S. Johannis et S. Stephani 
Westmonastrii, duodecim libras et dcc(^i denarios pro stipCTidiit 
euU " (29 Hen. III.). In the course of time, for the purpose of 
control, other mandates are inserted. Thus the royal writ 
is deposited on the account side of the Escheqner, and on 
the strength of it a "treasury warrant" is issued by the 
treasurer or some member of the Exchequer staff. Acting 
upon this warrant, the auditor sends an order to one of the 
tellers, which is then countersigned by one of the E^eheqaer 
officials, and in this form is finally honoured. 

8. The hook-keejmg of the Exchequer, divided into the 
"rotulus annalis," the "memoranda," and other daybooks, was 
early arranged in a technical form. The chief book is the 
rotulus annalig, "the great roll of the Exchequer," the most 
stately and important record, into which (according to Madox, 
ii. 112) the accounts of the royal revenues flowed through 
different channels, as rivers pour themselves into the ocean. 
These mnjni roluli pipm (so called on account of their being 
rolled up in the shape of a tube), arranged according to 
counties, have been preserved in their entirety since the first 
year of the reign of Henry II. {with the exception of two 
years). Partially printed by the Record Commission, they 
form the most comprehensive source for studying the adminis- 
trative law of the Norman period. 

4. The rendering of aeeounts in the Exchequer. The most 
important accounting parties were the sheriffs of the conntieB. 
A great part of the demesne, feudal, and judicial dues passed 
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ihroQgb their hands, besides numerous disbursements for 
munition of war, equipments, and salaries. Their duty was 
not merely to receive and pay over moneys, but also to 
deal with complicated accounts and receipts. And thaa 
months generally passed away from the provisional payment 
(prqfer) until the definite sum was flsed (summa). Many 
amonnts, such as confiscated catalla, and incomes from seqnes- 
trated property, which appeared in the account in round 
sums, had to be scrutinized in detail. Disbursements are 
■only passed on presentation of a " warrant of discount," and 
must be regularly justified by the lung's writ ; and in the 
case of regularly recurring disbursements, there must at 
least be a rescript of the Exchequer. For the repayment of 
loans contracted by the King, orders for payment are issued 
upon the sheriff's yearly rent by writs of "allocate et compii- 
tate." The accounting party must appear in person, and is 
previously sworn "de Jidcli compoto reddendo;" although 
sometimes an account is accepted " per Jtdem " or " per verum 
dictftm." Occasionally, by royal writ, and later by Treasury 
rescript also, the presentation of accounts by a clerk, as 
attorney, is allowed. The final acquittance was often so 
liable to hitches, that the accounting parties pay sums of 
several hundred marks to be quit of the responsibihty for 
themselves and their servientcs. Similarly the accounts 
are presented by the fee-faimers and bailiffs of the towns, the 
fiseheators, the "cuBtomers," or special receivers of tolls, 
and all those who have been entrusted by the liing with a 
Hpecial administration (bailwyck). Later, the travelling judges 
have also to render accounts. (2) 



(2) Ab ta the proiy«dinga ia the 
Exohequer, and eapociullf as to the 
order in wliioh Clie functionariea ant at 
the council table, see Thomns, F,\- 
oheqner.p. 1 etitq. Tlie pay mcnU into 
the ExAeqiKr are dealt with by 
ThomaB, Mat^riolB, p. S. For com- 
pariwjoB of tho ooiDBgc urruDgeoKiutg 
«f the Anglo-Saxon period, see echmid, 
OloHariuin <.i>. GeldiechDung. 

Ai to the ditbaneramU out of tlit 
ExehequtT, see Hadox, L 31S-350, 302- 



38!). Tlie chiof nnthoritv is the Dla- 
logua, i. 0, G (Madox, ii. 373). In 
later times tbe numerouB controla irere 
furtlier increRaed; in the time of the 
Stuarts "a letter of diacrelion" was 
drawn, in vhlch the treasurer denoted 
the special fund from which the pay- 
tuent ia to bo made; upon this the 
parliamentary nllowaoce or diaallov' 
anco of tho disburacmenta was based. 
As to tho hook-htepim}, see Madox, 
ii. 4S6 et teq-i Hunter, Introduction, 
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6. The Exchequer court days. For the eettlement of dis- 
puted and legal points which arise at the presentation of 
accounts, the higher functionaries of the Esclieriuer assemble 
periodically and hold sittings, which are called " scaecarta," 
and are described in the DiaJogas de Scaccorio, ii. e. 1, as 
follows : — 

" Praseedente namque hreri lummonitionie, quod Regim aueto- 
riUitis signatur imagine, convocantur ad hcum nominatum qui 
necessarii sunt. Accedant autem quidam itt aedeant et judieent, 
qnidam ut aolvant et judiccnliir. Sedetit et judicant ex officio 
vel ex principis inandato Danmes, qitorum supra vtcminimut. 
Solvunt autem et jiidicantur Vieecomites et alii phires in regno, 
quorum quidam volnntariis ohlatiunibus qutdam nccessariis Bolu- 
tiottibiis ohnoxii aunt rci." 

The individual accounting parties are summoned thither 
with the warning, " Sinit te ipsum et omnia tua diligia," and 
a notice of the separate amounts due, "annotatis omnilms 
debitis seriatim cum causis," and with the coucluding clause, 
" Et kiBC omnia tecum habeas in dcnariis tatcis et brevibvs et 
quietantiis, vd capienliir dc Jirma tua." Those who failed 
to appear were summoned renliter by the sheriff or the 
"huiasier" {usher of the Exchequer), fined in an amercia- 
ment for every day they neglected to come, and in case of 
need arrested, and their whole property sequestrated by a 
writ " de nomine district ion is." On defalcations being detected, 
immediate arrest took place. Landed jiroprietors and corpora- 
tions also, claiming a franchise, were obliged to appear [every 
year in the Exchequer, when the sheriff presented accounts, 
and to give account themselves as to the returns, out of which 
they then were allowed so much as was due according to the 
terms of their privileges. Failure to appear or refusal of 
account incurred sequestration. When the King had, as an 

in detail by Tliomaa, Ex- 
, T, p. 19-5M. Bxamtilos of tho 

t date, 31 Hen. I., presentation of at^counts by ipe<iiiil 

Bksth'b Hiitory, i. 218, and tho Intro- fermors and finnndal oliiciiilB Me given 
duotion to the Eotulua PipiB, de auno in great numbtre hj Undox (for 
81 Hen, L ample, tlio control of the f"'" 

Tlie pretenlatlon of acroun/i u de- Mudux, ii. 132). 
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exceptional ease, himself received au acconnt in person, or in 
camera sua, thia was notified by writ to the Treasury. (2') 

The administrative principles of a demesne department 
with snch full powers, naturally produced for the Exchequer 
important legal prerogatives, and were the source of the 
present privilegia JixH in England, The decisions of the 
Exchequer appear as the oldest form of an administrative 
justice. According to its constitution, the Exchequer is 
certainly no chief court of law, but is only intended " ad 
discumaida jura ct duhia diitrmineiida, qtiss frequenter ex 
inddentibug qimationibua oriuntur" (Dial., i. 4). But the 
Norman financial system is inseparably blended with all the 
branches of public and private law. The fixing of fines 
and amerciaments, the decision of appeals against the imposi- 
tion of tnllagia and other imposts, involved a jurisdiction 
extending in all directions over the prerogatives of sovereignty. 
All privileges of the lords of manorial courts and towns, all 
liberties and franchises, in the sense in which they are used 
to-day, i.e. all royal grants, the legal validity or extent of 
■wliich are called ia question, are here decided. In every 
dispute as to a Crown fee, just as in every grant and in- 
heritance of a fee, the Exchequer is an interested party. The 
debitn regis have first to be satisfied, in every administra- 
tion of the estate of a deceased person. From the litigation 
in ordinary private law also (" fommunia placita," in contrast 
to those in vrhicb the Eing has an immediate interest) the 



(2') Tlie EicheqndT coort-daja in 
their cbiinuiterigtio fonn, accurding 
tu the Dioloi^i de Scaci'Hrio (Tlionjua, 
and Uadui, it), have also a certain 
inStienec upon the later forais of pro- 
cedure in the central courts. The 
privilegia Jitc 
the placlice 
pcmiBneDt reaiills. Where any 
nan at ooce a debtor of a King ana 
of n priTala individunl, the "dMtum 
regi* miut be paid before all elie. A 
dobter of the SIdk cannot dispnse by 
vrill of hiH pi^TMmBlty to the prejudice 
cf the King : Mud hie liein cannot ob- 
tam the lutuiuiiatration vt bis pereunal 

VOL. I. 



eetste, if he hae died inteetatc, without 
the liave ef the Ei^xchequer. Id case 
Ihu nnlvEUcy of the estate ia donblful, 
the Kmg undertakea its sequcBlmtiim, 
colls in outstftodlne claims hj way ot 
■d ministration, aDd satires himself 
firat, with reaervation, however, of the 
burial expenses. Debtors to the Ki- 
cbcqupr are also, on deniEind. nllowed 
H "writ of aid" against their dt'b tors, 
Ibftt by getting in their debts promptly 
thpy may be enablid to antisty the 
ofScial claims. Heievith ale oonneeted 
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JUcus derived an interest, from the fact that the Exoliequer 
aBBisted a debtor to ihejiscus against third parties, to put him 
in a position to fitl&l his ohligations towards the King. Hence 
it can be explained how the Exchequer in meting out ad- 
miniBtrative justice drew also common civil actions before 
its tribunal. According to the Leges Edaardi, civil suits were, 
indeed, to be decided by & judicivm parium; but thia pro- 
vision was formally satisfied by the Exchequer choosing its 
higher officials from among the Crown vassals, " iarones 
Bcuccarii," in whom even the greatest feudatory was com- 
pelled to recognize a properly constituted court. 

III. The staff of the Exchequer is divided into the highez 
officials and the clerks. As all departments of the central 
government meet together in finance, so all the great offioiaJs 
of the State had a seat here, in person or by representatives. 
The personal presidency was reserved for the King himseli ; 
and in this capacity he acted for centuries. Where a Chief 
Justice, " capUitlis jiistici'i," had been appointed by the King, 
the latter is represented by him. Under Henry II. this chief 
judge had become a permanent official ; the Dialogus de 
Scaccario accordingly mentions him as the president, and the 
higher judges as " barones scaccarii," as important officials, but 
whose appointments were revocable : " lUic enim reaidet Cap%- 
talis Domini Regis Justicia, primus post Regem in regno rations 
fori, et majores quique de regno, qui familiarius Regiis secret 
astistMnt ; ut quod fuerit sub lantorum prmsentia constituium 
vel terminatum, inviolabUi jure subsistat. Femm quidam ex 
officio, quidam ex sola jussione principis resident. Ex officio 
principaliter residet imo et prtesidet primus hi regno, Capitalis 
scilicet Justicia. Huic autem assident ex sola jussione PnnciptM, 
momentanea scilicet et mohili auctoritate, quidam, qui majoret 
et discretiores videntur in regno, sive de clero sint sive de Curia. 
Assident inquam ad discemeTida jura et duMa determinanda, qu» 
frequenter ex ijicidentibus quiestionibus oriuntur " (Dial., i. 4). 
In order to understand the position of the Barons of the 
Exchequer we must remember that they form a supreme 
court set over the great farming Vicccomiles, amongst whom 
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are often to be found the first men of the realm, blahopB, 
grand feudatories, etc, ; and that their judgment decided 
questions of law CTen against prelates and Crown vaesalB. 
It was natural, therefore, that the controlling officials in the 
supreme court should be men of similar position, i.e. persons 
with the necessary rank in the feudal or ecclesiastical hier- 
archy. The Baronet were accordingly those among the 
magnates of the realm who were tho most skilled in business, 
and who stood nearest to the King. The highest court digni- 
taries have a place of honour among them ; as have also the 
Chancellor and the Treasurer, who gradually became the 
principal personages among the Barons of the Exchequer. 
All these higher functionaries bear the name of " Sedendi ad 
ScoccanVim ; " the latter name, " Reiidentes ad Scaccarium," 
includes also the under-ofEcials. 

The under-officials are difScult to classify, for in the 
earliest records a large number of persons are comprised 
under the denotation " Clericus Scaccurii ; " Madox has, how- 
ever, with great labour ascertained the individual classes, and 
arranged them into two groups. The most important under- 
officials in the account department are : the Remembrancer 
as keeper of the register and despatcher of business, the 
Ingrosaator Magni RntuU, the Constable and Marshal as repre- 
sentatives of the State functionaries of the same name in the 
Exchequer, the Usher (Huissier), and in later times the 
Avditores Compotum as revisers of accounts. The chief 
under-officials of the receipt department are : the CUricus 
Breviuin, the Chamberlains as keepers of the chest, the Clerici 
Themiirii, tho Tellers as cashiers, and the officials appointed 
for weighing the coins and applying the smelting test. (3) 



(3) For the nOlcinl staff of the Ex- 
chequer, Bee Mndox, i. 197 : for tlie 
nnder-officialB, Madox, ii. iOS el teq. 
To the uader-otGaialB of the account 
dopartment belong (1) (he It(^mrai- 
bnincer, iZeniBnioraf or, regiBlrar, keeper 
of the rcpater. dcspnt^ber of buHineas. 
(2) The IngrogBoi. hgrotwalor Magni 
SoluH riiuc ; Boiiietimea two fiinotion- 
ories of tliis sort, frcqueotif perBoUB 



of aristocratic familiea. (3) The Usljer, 
or Joorheeper, ontnisted vith the eafulj 
of the buildings, the monej'-abeHt, and 
the regiatry: and at the Bame tiioe 
lining duty bb a Huissier, who reoeirei 
the oustoDiBry fees for BummoDiug llie 
sheriffa to tlie Exchequer ailtiiigs. 
From the time of Henrj II. it va* an 
hoTedilnr; offioe, even divisible an<l 
desceudiiig to women. The one en- 
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The Bpirit of ceBtralizatioo collected together ia the Es- 
chequer the whole of the State finances. The other exchequer 
offices which are found existing are of aecondary importance, 
and in the majority of cases were temporary institutions. For 
the personal disbursements of the Kin g there is a household 
treasury with special chrici and a Theaaararius earners. 
Sometimes aecondary and local exchequers were formed for 
temporary purposes, as, for instance, a " Scaccarium redemp- 
tionig " and a "Scaccarium" at Worcester. A more important 
secondary department is the " scaccarium Judseorum." under 
the " custodes " or "justicutrii JiuUeorum," having jurisdiction 
over all affairs relating to the Jews, and comprising numerous 
clerks and mider-officials. The special constitution of this 
procedure aud the attributive justice of this administrative 
body is so characteristic, that the condition of the govern- 
ment under King John cannot be described more appro- 
priateiy than by saying that the whole central government 
had adopted the character of the Exchequer of Jews, (4) 



t 



fenffed of the "Seq'eonty" nppninted 
tbe acting HuistiierB for thla otRce — 
a euriouB caatom nbich continusd into 
llie lOlh centuTj. (4} Tlie Conatabis, 
an under-official appniDtad by the 
Oonatable of Edglaoil. so Inng as tbat 
office e»Utcd (Dial., i. C 5). (5) The 
MurahttI, an nnder-flfllcial pmrided by 
the Msrabal of England, huving cer- 
tain fiinctiona tn perlViriii unrinecttd 
with the preaentiitioQ of accounta 
(/orutui nuirMeafcM-), aud wilb the 
right to take arrcated persons into hii 
keeping (Dial., i. o. S). (>!) Attdilore* 
Ompaltim (Hador, ii, 290. 291). te- 
vitata nf arionunts, mentioned flrat in 
9 Edw. II.: OTiginnll}' tbia buainesa 
was caaducted by clerka appointed 
pro hae pi'os, or by the borouB them- 
BulreB (Thomas, Eioh., 122, 123). 
(7) Clerks of eatreats, who were also 
of later origin, for the exaotioD at the 
ameroiameutu, fines, etc. 

The second group of nnder«fflctab 
beloniiB to the receipt dciwrtineat, 
"Rixepta Sefloeori," the " Seaeearium 
In/eriiu." (1) The CUHau hremum, 
cleric of the wrjlsi (2) Tlie Chamber- 
Uina, a hi^bur clubs of under-fuoctioo- 



ariea, curators of the oheat, are ap- 
puiQted by the Grand Chamberlain and 
the Court Chamberlaiu of the King 
as their repreaeiitativea, and ought 
pmperly lo be knights; the oarrent 
buBiDeas is conducted by apecial 
Clerici Oanieranoram ; (3) aeriai 
Thaaararii, treasurer's clerks— among 
them ia pmminent the Clerk of 
the Pells, bookkeeper of the Afo^aus 
Bntalat Se Beefptn, mpnlioned in 
Honry ni. ; (4) Tlie Tell.«, the real 
caahiora or pay-ofticialB, uaually four or 
more; (S) The Peso urs and Fusoan, 
under-oBiciala employed in weighing 
the coina. and npplyin); the smelling 
test, originally hereditary oCBoM, 
Serjcantiea united with landed erialet, 
hemiitary anil diviaible. Beaides 
these, goldatoiths for the testing the 
metal, essuyera, and other oasiatant- 
officjjiU were engaged at salaries aa 
they were wan ltd. 

(4) The Exalioqner of Jewi is de- 
scribed by Hadox. i, 221 H wq. Its 
exietence is eiplained by the originBl 
nheence of legal rigiita in tlie Jowa, 
whoso position may be coiupared with 
that of the German " Kumiuer-Kaocbt 
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des Knisen," ftDil whn were not merely 
flLtbiccled to uimpuring iallagia, but 
were bled in every way vA pleimire, 
iometimes under the nnme of " pmteo- 
tion right." and flometimes of a "right 
of oocupaliOD." This view or the fi«iu 
ii unequiTomlly declared in this Leeaa 
Edwarai Confeasaria, sea 25: •' fpii 
Judai et omnia iiua regit tunt. Qtmd 
ft aliqiiit delinnarit iUol vet pteuniam 
eorum, rra reguirat tanquam raum pro- 
prium, n vult el polett." Siaee tlmy 
hsTe no per»ona itaiuli r'n judieio, 
no landed pruprrty, atid no rif;lit of 
inhGrilAnt^e, and their lo^l mpucity 
depi'oils upon tbc royal favour nlone. 



First, their right to biing aotions iu 
their contraots with Christbuia was 
only teeo^ized when the terms of the 
bond were to be found in the abt»l of 
the Jewish secreliity (ohirogiapber). 
The inheritanoa of tlieir pruperty ia 
only allowed on payment of lieavy 
flncB. For example, Henry III. de- 
mands six Ibousaad marks of a widow 
for the petEioDal estate of her deceased 
hnsband. The causes and pretexts far 
the imposition of amerciameiils are of 
course iuniuuerable. Ooe of Ihe most 
common was for mwrying without the 
royal eousout. At times all Jews were 
thrown into prison, and then released 
on payment of heavy flues, on oue 
oocasiou of sixty-six tliouaand marks ; 
Ob another ooL'asion the Jews were 
pledged to Ihe Earl of Cornwall for a 
loan of Ave tboosand marks. Eenee 
the numprouB " ransoms," "compijsi- 
tions," "fliioB for protection," and 
"licenaes" in the Jewish admLmBtra' 
tion. In return for great sums, they 
wen: allowed important privileges. 
For instance, in the Charts 2 Joh. : 
"ul *i Chriutianu* habuerit g>ieretan 
odiwrsM /udsntm. nxtjadienla perparet 
Jialmt. Et Jvdxi turn inlrufiuiK in 



plaeitam nisi coram Nobii," etc. In 
the fifth year of John's retgii a formul 
jury was formed oC"Ugalet Chriitiani 
et j'ldjei." For this department, under 
Bichard or earlier, a separate and 
■eoondary exchequer of "cueto'iet" or 
"juiticiarii jiuiicoram" was told off, 
consisting at first of Christians and 
Jews together, at last composed for 
the most part of Chrietiaus, appoiuted 
under the great seal. They have juris- 
diction in all matters touching J«wt, 
sncli as the aorutiuy of the oecounts 
presented, the decision of oolioTis aris- 
iug out of Jewish contracts, and dis- 
putes touoiiing their landed properly, 
their personalty, taxation. Supb, and 
forfeitures. Under thejtuticiarii stand 
the ehirografarii and co^rarii (who 
pre*ervo in cheats the clisj-iers and 
bonds between Christmas and JewsX 
as local ofBcials, appointed in places 
where a coiisidernble number of Jews 
dwell. From the practice ot this 
S(<ooQdnJ7 exchequer a special Jewish 
flnauce law becomes formed, '■Laiv. 
Assixe, or Custom of Judaism;" 
under Richard 1. the judges on eirouii 
have inslructioQa jfiven thi'm M Ut 
this custom (capitula lU Juila:ii). In 
the short period from 51) Uen. IIL In 
2 Edw. I. C12ti5-1273) the Crown 
wna credited with £42U,0OO "da esc- 
itihui Jvdaiimi" (Coke. InsL ij. g9J. 
The whole institution comes at la><t to 
B Buddtn end through the expulsion 
of all Jews from EnBlaDd(19 Ed*. I.); 
in coD«Dqueti''e of which act they re- 
mained for 3i}l years entirely banished 
ttota the country. The numbnr of tbe 
expelled Jews wad 15,060 (D' Blessier 
Tovey, Anglicu Judaioa, Oxford, 1738; 
J. M. Joet. Oesd). der iBmelilou. Ber- 
lin, 1820-28, vol. vii. pp. 102-171). As 
to the other secondaij exflUequera, and 
jirovisionni paymeula in other plaoes, 
see Madoi, i 262-271. 
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CHAPTER XV. 

V. ^j^e JSHu anH i9ecas of 4e i^tman (JDj^tttd^ SbupremacB* 

This fifth and last division of the sovereign power took a 
different course in the Norman period* In the same degree in 
which the temporal government became consolidated under 
an absolute monarchy, the Ghiurch advanced in the direction 
of a Romanizing centralization, which confronted the power 
of the Crown by the equally strong power of the Pope. In 
the middle of the period this made a breach in the system of 
absolutism. 

William the Conqueror had not under-estimated the influence 
of the Church. He had found her an influential power under 
Eadward the Confessor, and in possession of about a third of 
the revenues of the soil. With her support the new throne 
was won, the sanction of the Pope was the sole indisputable 
title to it, and the lower clergy were the class upon which 
the obedience or the opposition of the masses in a great 
measure depended. The feudaL and ecclesiastical States were 
obliged to form an alliance with one another to attain their 
culminating point. The Conqueror recognized this relation 
in a number of concessions. 

England adopted the Roman Liturgy, and submitted to the 
ritualistic, precepts of the Papal Chau*. The assurance of 
liberal and punctually collected Peter's pence was very welcome 
to the Curia. The celibacy enjoined upon the clergy still met 
with a passive resistance, which was only gradually overcome 
after the time of Henry I. 
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The liberal endowment of the Church in its archbiBhopricB, 
bishoprics, chapters, monasteries, ami other foundations, is 
not only maintained, but extended by many new gifts and 
ecclesiastical foundations. The monaateriesjspeuially increase 
under Henry L, Stephen, and Henry H., in such a manner 
that their number is computed in the " Notitia Monastica" 
at three hundred. At the close of the period the Church is 
said to have been in possession of about the half of the soil^ 
of the country, but this probably means only the half of the 
ground rent of the greater estates. 

The ecclesiastical jurisdiction over clerical persona and 
matters is recognized in all its ancient extent, and also is 
from this time forth separated externally from the temporal 
courts. The Anglo-Saxon union of bishop and ealdonnan 



for the purpose of holding common court days for clerics and 
laymen was in the highest degree antagonistic to the spirit of 
the Eoman ecclesiastical government. The Earl bad now 
retired from the position of president of the county court: the 
oo-operation of bishop and Shir-gerefa was all the less likely 
to be acceptable to both parties. The internal contrast 
between the spirit of the popular court and that of the eccle- 
siastical district court had made itself more and more felt, 
and the desired separation of Church and State was in this 
point conceded. This step, so characteristic of the legislative 
power of the time, is taken towards the end of the Conqueror's 
reign by means of a writ addressed to the Vicecomites (Char- 
ters, p. 85), but with the assurance that it is taken " communi 
concilia et concUio Arckifpiacnponim ct Episcopnnim et Ahbatiim, 
et omniam prineijtiim regni." Sec. 2: " Proptcrea mando et 
regia aucloritate preecipio, ut nullum epUcoptis vel arckidiaconus 
de legibae ejmeopahhti« amplius in hundret pladta teneant, nee 
cmitam qum ad regimen animarum pertinet, ad judicium secu- 
larium kominum adducant, sed quicunqiie teciuidum epigcopatcB 
leges de quamnque caitxn vel culpa interpellatiia fuerit, ad locum 
quern ad hoc episcopva elegcrit vel nominaverit veniat, i&ijiw de 
eawia vel culpa sua respondeat, et non secundum hundret, ted 
secundum carones et i-piscop<il€8 leges reetum Deo et fpiscojjo suo 



faciat. {Judicium rem in niilUi hen porlftur, nisi in episcopali 
sede, aut in illo loco qut:m iid hoc epixcopus constituent.)" The 
Hummoning of the parties before the now independent eccle- 
siaetical courts took place under threat of excommunication ; - 
"et si ojmsfuerit ad hoc I'indicandiim, J'ortitudo ct jiutititi regis 
vel vUecomitis adhiheatur," Futhermore, the Vicecomiles and 
royal bailiffs are forbidden to interfere with the course of 
busineas in these courts. Upon this separation the " CuriK 
Christianitnti-i* " take with them the consideration of such 
secular matters as bad, chiefly for external reaBons, been left 
to the Bpiritual authorities, when both were formerly united. 

The " Legi's ejiiscopales " here form a contrast to the " Let/es 
Eduardi," embracing as they do all that was fonnerly decided 
according to the rights and customs of the clergy. In the 
now independent ecclesiastical couiiB, the applicability of the 
jus cajionictim, of the Decretals, and of the reaolutions of 
the Concilia, is, with very few exceptions, regarded as a matter 
of course. Thus there arose a jurisdiction over matrimonial 
matters, wills, and indirectly over queations of legitimacy and 
the inheritance of personalty, over verbal contracts, tithes, 
church dues, and church sees, which was independent of the 
temporal power; a penal jurisdiction for the maintenance 
of orthodox doctrine and Chureh discipline, and for the 
punishment of bigamy, incest, fornication, and other offences 
against morals ; and a more and more sharply defined 
magisterial authority over the whole of the clergy. To this 
was added an appeal from the ecclesiastical decision to Rome, 
and to the practice of the papal legates, and thus was formed 

"■ an almost sovereign power within the political state.* 

' The BeparetioQ of Ibe ecoIeBinetiCAl Eep:iTatlon or the ipiritiuil jurisdiction 

jurisdictiim into Bopaiate courts took is quite clear. The word "hundret" 

pXiux at a time of eitremQ tension, in desigcmleB the seoulor place of juBtioe, 

whiob the imperial proclamation of the In wbicli also the oonntj oourls were 

Norman military feudal law still met held. The indepcndeDae ot the Cvria 

with resislauoe. Hence it is eaay to Chnilianilatit, however, did not ez- 

understandtbst the Ccnqneror resolved elude the oblignlinn of the clergy to do 

upon a conceosion, vhion sstifiSed the suit of court {ifeta regit) in thrir 

' cogent demandB of bis superior capacity bb Crown vassulii. What the 



^, and sliortlyafierwnnls rendered Legea Heo. I., _. . _. 
iblK the act iifhomneeat Salisbury. pnjnt wasthe ratmbliihed law of 
contents of tbc decree us to the 
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The Conqueror plainly recognized tlie possibility of thia 
consequence, and endeavoured to avert it by the following 
checks drawn from both the old conBtitution and the new. 

I. The ancient rights of the Anglo-Saxon State over the 
Church were retained, especially the royal_ratification of the 
resolutions of the Councils. In the year 1108 we still find the 
canones of the Ecclesiastical Council in London adopted "in 
the presence of the King, with the consent of his men." In 
the year 1127 Henry gives his consent to all the resolutions 
passed in an ecclesiastical Council, and ratifies the same 
by bis royal power and authority (Stubba, i. 374). By 
■virtue of the King's right of making decrees, the clergy are 
forbidden lo leave the kingdom without royal licence, to 
recognize a Pope without royal direction, to publish circular 
letters from Home before tbey have been seen and approved 
by the King, or to pronounce sentence of excommunication 
upon a royal vassal without the King's permission. In like 
manner the right of appointing bishops or abbots was pre- 
served according to old enstom. These appointments are now 
made on high court days, after heaiing the spiritual and 
temporal magnates. Very frequently a royal chaplain, in 
any case a man in whom the Iving had personal confidence, 
was appointed bishop. To these old conditions the Conqueror 
added a new and comprehensive arrangement. 

n. The gi-eat landed possessions of the clergy are con- 
sidered, according to the system of the feudal suzerainty 
over the whole land, as granted to be held under the same 
laws of tenure as the baronies and knights' fees ; that is, 
with the full burden of the feudal services, suit of court, 
and feudal dues. This theory was applied to the estates of 
about one hundred and fifty bishoprics, chapters, abbeys, and 
greater parishes ; but not to the glebe-lands, tithes, offerings, 
and fees of the ordinary parishes. Thus was solved an old 
problem of the Anglo-Saxon military organization. The 
bringing of the rich ecclesiastical estates, with their thousands 
of interests, into the feudal register of the realm was a step of 
great significance, and it was the more popular because the 



i 



234 Constitutional History of England, 



1 



great biehopricB and moniisteiies were thas compelled to 
adopt subinfeudation, by which means many old landed 
interests of Saxon Thanes were preserved, and many new 
ones created. The interest of the temporal lords urgently 
demanded this equalization. The Church had not hitherto 
been able to claim more than an equality with the highly 
privileged landowners. The administration endeavoured here 
to enforce the new order of things with certain indulgence. 
A number of monasterial estates retained their customary 
immunity as "tenures of frankalmoign." A portion of the 
feudal servieeB remained in arrears, and was excused. For 
a long time in the Exchequer accounts the seutages of the 
prelates were divided into two classes — into those " qua 
recofinoscvttt," aud " qiiis non rerognoscvnt," the last named 
remaining in abeyance. In ordinary practice no porsonal 
military service was required of the spiritual lords ; in their 
case a remission of feudal service for money payment was 
first allowed. An indulgent spirit towards the clergy is 
also visible in the matter of aids, amerciaments, and se- 
questrations. ** 

III. In the same way, aU the other sovereign rights are also 
enforced against the clergy. The military summons is 
issued to all ecclesiastical vassals in the usual form ; generally, 
therefore, through the Virccomes, and with like effect. The 
Exchequer accounts show that even bishops and abbots were 
fined on this ground, and had their estates sequestrated. 

** According; to the later inTeati^'i- unJer William Rurua the notorioiu 

tions of Frcemnn aDd Stubl>s. tbia Flumburd applied all tbecoruegueDcea 

applicaUoD of the Norman feudal bjis- of the feudal law to the ecclesltutical 

tem to the landed eiilat«s of the Church eetatea alHO. The prEtcIioe of the Ex- 

certainly did not take place melAntly : chequer, the CouBtitiitious of Clarm- 

for the theory of thu forfi^ituru of their don. and the fallj di'veloped tbeonr 

lauded property, by " rebels," and of of tbe Eogliah feudal law, as it is laid 

the "rwlcmption" of poasesBions on down in the IpriiI work of Glnnvill, 

the part of the reet of the landowners, show the applicotion of the feudal 

was iiiBppliimble to the landed e»tntea eystem oa a completed fact (Slubbs, i. 

of e^cleBiaeticiJ oorporations. But eiuce 2'JS, 29!), iiL 357, and other paBsagei). 

ibe great act of boniago at Salisbury, Conuccted therewith is the cnergetio 

the naiversal obligation to feulty, to releintion of the JnTestiture of the 
feudal Bcrvices, and to feudal pay- ' "' — ■■■■- ■ .■ . . 

ments wua derived frran the legal act 
of inveBtitfiTe and tbe feudal oath : 
nuuiarooB indioaliona bear >Titnesii Chut 
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Under Henry III. tliere occur even Bummouses to the clergy I 
to do personal service in the army. 

To the judicial power both higher and lower clergy are bo I 
far subjected, that they have to do suit of court {secta regis) I 
both in the county court and in those court conimiBsiona 1 
which were immediately formed by the King. It was only 
a more indulgent practice which, permitting them to be 
represented in the county assembly, limited the compul- 
sion to find the verdict in person to the curia regis ; and | 
here also no participation in passing a death sentence waa I 
demanded from the prelates. In their character of vassaU j 
of the Crown, they remain passively subject to the royal 
court; "I do not condemn a cleric and a servant of the | 
Lord, but my Earl whom I have placed over my realm," 
said William I., when he personally arrested hia brother, 
Bishop Odo. 

The clergy with their tenants are subject to the police 
control, as a consequence of the temporal judicial supremacy ; 
the Exchequer accounts show us that all the new police lawa 
and the practice of amerciaments were enforced, even against 
the highest clergy. 

In like manner the Norman exchequer accounts show thai 1 
the financial supremacy of the King is also exercised against [ 
the clergy. Money claims of the Kin g upon a duriiiis were 
first exacted from the fief by distraint ; failing this, an order 
was issued to the biahop to seize the heiicjicitiiii of the 
cleric, "otherwise the King will come upon the bishop's I 
barony." All feudal incidental payments, " rdevia," " auxUia," 
" scutfujia," are extended to the Church. For the revenues 
derived from wardship and marriage, which are here absent, 
the King compensates himself by withholding the temporalities 
of the bishop's see, which under William Eufus sometimes 
remained vacant for five years. As a matter of course, the 
old common burden of the ti-imnla it ervag tins, which since 
Henry II. receives a new importance owing to the revival ot} 
the militia system, is also incumbent upon the clergy. 
[.According to Uie Conqueror's calculation, the maintenancfl 1 
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of the royal authority thus appeared secured, even after the 
concession of a separate ecclesiastical jurisdiction ; and the 
first three kings of the Norman period remained upon this 
basis virtually masters of the Church. The dispute about 
investiture under Henry I. ended in a compromise, by which 
the King renounced the enfeof&nent with ring and sword, but 
reserved to himself the full feudal suzerainty. 

The usurpation of the throne by Stephen, however, caused 
a severe shock to the royal authority. Tlie exclusivenesa of 
the episcopal jurisdiction was declared iu an oath extorted 
from the King ; the interference of the papal legates and the 
appeals to Eome increased to such a degree, that Stephen's 
successor found before him the difficult task of establishing 
afresh the old order of things. 

A century after the Conquest, under Henry H., the Church 
and Btate had arrived at a turning-point in their mutual re- 
lations, and the position of the Church had now become much 
more favourable and popular than it had been at the com- 
mencement of the Norman period. What the Church had 
lost, by its subjection to the feudal State, had been retrieved 
upon the ground of moral influence ; for to its other callings 
a new one had now been added. In the dissensions of 
nationalities it had become the natural mediator, the nearest 
protectress of the oppressed Saxon element, the Bole power 
whom the Norman kings at their court days were at times 
obliged to meet on the footing of negotiation. Even though 
the high prelates had become Norman, yet the great mass of 
the clergy still belonged to the Saxon population. Saxon 
"clerks" were the chief staff of the Norman administration, 
necessary interpreters to the French -speaking lords, and not 
uninfluential intercessors for the mass of the oppressed 
classes. The corporate spirit of the clergy had advanced for 
enough to uphold, amidst the discord of nationalities, the 
unity of the Church, which on that very account could not be 
subject to the haughty class of nobility. And under these 
circumstances it was very significant that Henry H. himself 
appointed a man like Thomas Beeket to the archbiahop'i 
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one who by birth belonged neitlier to the Norman nationality 
nor to the privileged class.*** 

Under such altered circumHtances Henry II. saw himself 
involved in a critical struggle with the ecclesiastical power, in 
■which he was in the end unable to recover full political power 
over the Church. With her separate adminiatration {juris- 
"dictio) she everywhere opposed the temporal jurisdiction. The 
maxim of separation of Church and State had led to this, 
that the lower clergy for tliree generations found their law 
and discipline ontii'ely in the canon law, their ideal in com- 
plete severance from the laity ; and that a very influential 
party among the clergy, especially in the monkish orders, 
stood resolutely on the side of Rome. The Church was free 
from the fiscal odium of the secular administration ; she had 
the popuktrity which surrounds all forces that resist an 
absolute government. Henry II. did not dare, under these 
circumstances, to carry out the re-establishment of the royal 
prerogatives without summoning to his aid the most powerful 
and influential persons among the laity. He summons 
accordingly (1164) in the formal manner of a "emir de 



*" Foi a tine the oeclosiusticHl 
iafiuenoe . ivuii diioinialied uwtng to 
Ihe ftiRt thiit the rouka of the (>1ergy 
hftd bteome internaUy digimitei). Binoo 
llie jeu 1070 tlje Qiuqueior had ttUed 
with Norman cIcttcb the two Arcb- 
bi>lir>pri(« of Canterbury and Yoik. and 
thou bf degrees tbo biahopricB and the 
mifflt ImpqrtJint abbeys alao. The 
ouriouB state of thingH arose that I be 
higher ctergy were DDt able to epeak to- 
their flocks so as to be undersiood. 
Tlii) dUlik« of the Saioa populoliuu to 
a foreign tongue and foreign ouatoms 
wan DOW exl«iuli-d to the dignitaries of 
tbo Church. Among the Dumcroiia 
■uooesaful npetnrt* uf the timca were to 
be found many adventureri belonging 
to the clerical profession. The majority 
of the important ecoleiiaaticsl diituitiea 



howi 



far I 



aspurtaini-d, flUed by worlliy persona. 
Daily labour in the ecclesiastical 
cvlliu);, thefeetingof solidarity againiit 
the urruganoo and TiultJioe of ibe mili- 
tary Tasaals, aad the powerful ourporute 



spirit of the clergy (inoreased liy the 
p'udually enforced celibacy) appear in 
tbe Anglo-Norman Church with un- 
mistnkuble plaiuneas. But on the 
other side is visible in the first centnry 
of this period the strong peiBonal 
influence of the King over hia prelates, 
nho have been for tbe most part court 
chaplains and loya! Bacretaries. " Tha 
cohesion of the Church was for oeea 
Ibe substitute for the oohcaion whtoh 
the divided nution was ujiabla other- 
wise loreulise. .... It was to an ex- 
traordinary degree a national church, 
national in its cotii)>ci.'heoBivetiei8 as 
well as in its ticlueivuiieBs. . . . The 
USD of tbe native tongue in prayi^naod 
sermons is eoiitiniious: the observance 
of Dative festivals also, and the rever- 
ence paid to native saintH, Tbe eccle- 
siastical and the nsiioniil spirit thus 
growing into one another supplied 
something at least of that strong paa- 
sive power which the Normnn di-spotisoi 
wns unable to break" (Stubbt, Const. 
UiBt., i. Mia). 
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baronie " the greater Crown vassals and prelates, collectiyely 
and separately, to attend the extraordinary assizes of Claren- 
don and Nortliampton. At the opening of the first-named 
assembly, in January, 1164, sixteen articles were presented 
and carried, which concern the ancient powers of the eccle- 
siastical supremacy. The chief article (No. XI.) ia as 
follows : — 

" Arckiepiscopi, episcopi, et universal persome regni, qui de 
rege tenent in capite habeant poaaeasioncB suas de rege, sicut 
barontam; et inde respottdeant jiisticiariis ct mi/tiitris regis et 
lequantur et faciant omnes consuetudines regtas, ct sicut cteteri 
barones debent intereste judicitt curia damini regis, cum barmii- 
bus, usque preveniatur in judicio ad diminutionem membronim 
vel mortem," 

By this (1) the subjection to the feudal jurisdiction and to 
all feudal burdens was declared anew ; and with it also the 
temporal penal jurisdiction over the persons of the clergy was 
recognized in principle. "Where clerical offenders are ex- 
amined in an ecclesiastical court a secular judicial official is to 
be present, and the convicted offender is not to be further 
protected by the Church. Feudal vassals of the King shall be 
outlawed only after previous trial, and with approval of the 
royal court. 

(2) The highest appellate jurisdiction of the King upon 
Enghah soil was retained, and the parties are forbidden 
"idterius procedcre" (that is, to appeal to the Papal Chair) 
without special leave (Art. VIII.) : "De appellationibus, si 
^_ emertennt, ah archidiacono debent procedere ad episcopum, et ab 
^^^h episcopo ad archi^ipiscapum. Et si archiepiacoput defecerit in 
^^^H Justicia exhibenda, ad dominum regem perveni£ndum est poatrenw, 
^^^^ id preeepto ipsius ia curia arckiepiscopi controversia. terminetitr, 
r ita quod wow debet ulterius procedere ahsque assensu domini 

I regis." 

B 8. The royal rights of appointing to vacant bishoprics and 

I abbeys were especially and formally recognized. The 

L revenues of the vacant sees fall to the royal Treasury, until 

^^H the time for the new election has ai'rived. The formal 



election takes place in the King's chapel, and with bis consent, 
and there, before being consecrated, the "ekctus " must take the 
oath of allegiance to the King aa his feudal lord In respect of 
his temporal fees, with reservation of hia ecclesiastical rank. 

These and other principles were compiled from precedents, 
and were, as "ancient customary law," so indisputable, that 
the hisbops, as well as the secular vassals of the Crown, 
recognized them without hesitation. Thomas Becket knew 
these principles, and had applied them for several years when 
he v/aa chancellor ; and accordingly, after some resistance, 
found himself compelled to make an unwilling concession, 
and to promise to keep these articles "leijUime" and "bona 
Jide." "When, however, hy means of the clause "salvo jure 
ecclesia," and under the authority of the Pope, he continued' 
his resistance, the King formed a decisive precedent by ob- 
taining from a well-attended court of spiritual and temporal 
vassals of-the Crown, on the 17th of October, 1164, the con- 
demnation of the primate in misericord Ui regis, which was 
then in the customary maimer reduced by the King to an 
amerciament of ±500. But the hard-earned victory was lost 
again owing to the passionate and intriguing conduct of the 
King, the violent issue of the dispute, £ind the martyrdom of 
Becket. At the £nal conclusion of peace, great points were 
yielded to the 'Church, especially the appeals to the Pope. 
By later articles the principal point was conceded to the Pope's 
legate, viz. that for the future no cleric should be summoned 
to answer for a crime before a temporal judge, escept on 
account of a secular fee, or of an offence against the hunting 
laws. The other points of unpleasantness to the clergy were 
also for the most part omitted. In its further development 
the concession of a separate judicial jurisdiction led to the 
privilege of milder punishment, under the term of " benefit 
of clergy." 

Under King John the Curia advanced still further, and in 
the course of a dispute between the King and the Chapter of 
Canterbmy, succeeded even in procuring the appointment of 
the primate under papal authority, and, in the further course 
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of the disputo, the free canonical election of the bishops, as 
■well as the feudal suzerainty over the English Crown. 
^ ThuB the relationahip to the Church became the one weak 
point in the system of Absolutism. Towards the close of this 
period the old relations between the higher clergy and the 
Crown beoome changed. "Whereas formerly the King was 
sure of seeing in the bishops' sees only prelates who were 
known and personally Buhaement to hira, from this time 
onward the ecclesiastical corporate spirit designates the 
dignitaries of the Church by canonical appointment. The 
charter of 15th of January, 1214 {Stubhs" Charters, 288), 
touching the freedom of ecclesiastical elections, has especial 
influence on later centuries. It was this " Charter of Liberty," 
afterwards confirmed by 25 Edward I. etat. 6, sec. 2, which 
considerably altered the character of the English episcopal 
bench np to the close of the Middle Ages. Under Henry III. 
the papal power had reached the zenith of its might in 
England, and this, in consequence of the realm being overrun 
by foreign clergy, led to a reaction on the part of the land- 
owning gentry as patrons of the churches. The influence of 

Jthe King is now confined to withholding the temporalities 

during the time a see is vacant, and to the moral influence of 

the feudal oath of fealty ; through which, by the withholding 

of the temporalities, a renunciation could be compelled "of 

' all the clauses of the Papal Bull, which were opposed to the 

- royal prerogative, and the law of the land." The breach in 
the absolute royal power which was here made could not ha 
healed in the course of the Middle Ages. It was the first 
opening, by means of which Magna Charta introduced the 
beginnings of parliamentary privileges. 



Note to Chatteb XT.— The ooume 
which the eoclsBiiutfoal disputt's took 
in the Norman period Xiitraa tlie atnii- 
dnriirorestiinaliDgtbeinliereiitstreiieth 
of the abaolutK tnntiftrcliy, nni! muat 
for this purpose ho set forth oon- 
neoMtj. 



jarUdlction. the Pcler'a 
the iDodentte inculcation 
Willinm liwi also no objectini 



r Wltliam I. the onnceBBionfl 
concern merel; tbe immedinto wiahea of 
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doctrine of traDBubstantialiiin. Oa 

the other huoil, ho rejects nith 
proud reBoliitenesB the denmnJ of 
Grefiory VII. fnr » BUWmirity, and the 
tnking of the OAth.of ulleKiFiuee. nswrti 
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the dun exorcine of it by rtaomnK to 
biroself Ibe plai-et to llie pnblicntluii 
of all eiivulai letters Trom Ratne, and 
by reseryiug hii conaent to all Councils, 



^\\c 



a the 



tioD of diij lojal vneBol (Eadmer, Hut.. 
I>. 8. WilMns, ConciliB, f. liW). 

WUliaju II. misQMi bis fiicn) rights 
i^iunel Die Cburcb, >b in other direc- 
tions : leaves, among other things, tba 
Aichbishoprio of Caaterburj vacant 
for ncMly liva years : and is aooQ 
inrolvod in & qnarrel with Archbishop 
Anwiro at to tlie taking of the natli of 
fe«lty, in which temporal nnd spiritunl 
vassnli take (be King's purl. A 
Gounril of the year lODT resolves tbnt 
"the archbishop hns to leave the rualm 
nit hi □ eleven days." 

Henry L, who by a oonniog iiBnrpo- 
tion of Ibe throne hod nntictpated liis 
elder brother Robert, was depeudont 
tipon the support of the clcrcv. and 
•ocurdingly recBlls the nrub bishop. 
Anielm, who again rofuaea the onth of 
fetilty. After a long dispule Henry I. 
declares in a Conncil o{ the year 1107, 
upon bit obeolute aulborily, that the 
iliTesliture with the ring and the stntf, 
the symbol of the confi-rring of the 
c/iin'tunl office by the Kiuf, or a lay 
[Mtion, «bould for tbo future lie 
abolished. 

Under Stephen, the neurpalian of 
the Crown brings onfusion into this 
qnestion as into othera. By extensive 
promises 8teplien brings the higher 
oleigy over to his sidP, who then 
hnome fnithtoss to nil the vows 
(bmtcrly mode to the Empress Mntildn; 
but later they itlsolrave King Stephen 
tntbelureh. In llSS.tliingxhudcome 
to snch a pass, that in tlie Council ct 
Weatminiter a, pupul legate pmniul- 
tcalM sixteen canDns, and Cakea into his 
own tmiid the conduct of the elcelive 
act for apiiointing to tha Archbiaboprio 
of Contotbury. In tllf course of n few 
years tbo Popnl Chllr beoomi-s the 
court of apixml for all ooiilending 

fMtioDS. 

Uoory II., in a diOScuIt position, 
thinks to secure bis mjnl prerogatives 
)>y choosing bis fuvourite and chan- 
cellor Thunuis Beckct, hut lludg at 
onoe in biiu an ambitious, energetic, 
»nd equal opponent In llt!4, the 
|)rincipal dispute is fought out nt the 
Assizts at Clarendon and North- 
VOL. I. 



Bmpfcin. when agiuu epiritnal as well 
aa tomporol pri-lHtcs declare for tho 
King. The sixteen articles of Clarendot) 
ootnprJBe in a formulated shape tbu 
■ovetelgn rights of the fuudal Stute. 
But in the course of tlie dispute 
passionate irritatien loses liim most of 
the odvantageH whiob Imd lieen gaiupd. 
A thoughtless word of the King cauaes 
tbu murder of the Arohbishop. Under 
tha uionil impression caused by this 
luBrlyrdom, Ilenrj II. is compelled in 
the year 1172, in llie presence of Iha 
papal legates and a great assemblage 
of temporal and spiritual lords at 
ATrunches. to pnrchuse pence with tba 
Churob by tuliiug an oath " to nilow 
the appeals to (ho Pope bonn Jiils 
from tliat time rarw»rd. and to removu 
all evil cuHloms agninst tlie Church 
which had come into uae during his 

The first centnry of the Norman 
period hnd almoitt brought into a con- 
ditiou of equiU'irinm uto two powtm - 
which were struggling with cwh oUier. 
But uftcT Henry H. the power of the 
Crown diminislies quite as con tmnouslf 
as the power of the Papal See rises, 
until the latter reaches its famons 
climax under Innocent HI., whose rule 
is contemjiotary with the mlserablii 
reign of John. The humiliating sub- 
miasion of John, and his restoration to 
tbn throne ss tlia vossnl of the Pope, 
bring about tha sitnation of Hagn» 
Cbarta (a.d. 1215). Tha material 
points of (ibpule which arise in this 
period are iu a compecwed sketch of 
their eoorso as follows :— 

I. Tbecelibscy of thesocnlarDler;:?. 
This, under William I., is at Hrst only 
partially rcco^ized. for the married 
clergy are still allowed to retain their 
wivtB{*,D. 107G). Heucofocward, how- 
ever, the eoclvRiastical decrees ars 
more strict. The canons tnaohin({ 
celilNury increase iu number. Those of 
Ibe year 1107 cuntain a posilivu com- 
mand directed to the mnrcinl clergy to 
separate from tlieit wives, and the rule 
that the Bons of priests should never 
"inberit" the Church of their father. 
In the following year, however, I'lpd 
PuBciil II. sends a letler of diepeamtiou 
from theoommand of divorce, " because 
its eitcution in England would he 
very much out of phice, seeing Ihal 
there the best and greatest part it|' lliu 
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eiergy ia of tlint sort." In 1126. st a 
full ecclpsinBlical L'cunfil at Wcat- 
mineter (a[ nhicb, Tor the f!r«t timet 
n papftt legate preaided), the legnte, 
John of Crem», with great zeaX pleaded 
for "irnmocuJoto cnriitai," but waa iiim- 
«elf obliged to leave the ooiiotrj in 
seciecjr and htule, in ronaequeneo of 
»n immoral sCBnilnl (HuntintcHon. 21!) : 
Hoveden. 274: Knygliton. a382). In 
1192 it was tlionght poiBibIa to carry 
out tbe prohibitinn of marriage by 
lenTing the<'riforcingof itto t)ie King. 
But Henry L Toade uao of thi^ powpr 
only by ollowing every prieit to keep 
Ilia wife on pnyment of a fine. It was 
not until the twelfth century thnt the 
incrpaaing power of Gome at lost 
effertiinlly enforced celibacy. 

II. Tbe digpule ns to inveatilure 
broke out under William II. in. con- 
aeqnpuce of the refusal of Archbishop 
Anselm, the King having up to timt 
time enfeoffed liis prektea with tlie 
ting and staff. At Uie cnunoil of 1095 
even tbe biiihops tanged themsslvea an 
the aide of tlie nncient custom. But 
noiv, in consequence of this cose, in the 
joar 1098, a solemnly promulgated and 
TCvere canon waa launched against 
investiture by laymen, and Henry I., 
ly reason of bis having nenrped the 
throne, was not in a pnaition to reject 
the modiaCiou of the Pope oti this 

aneation. In npite of tbe opposition of 
le aecQlac vasnals, the King a<^- 
quieaced when Anaelm mnaented to 
i«call the sentence of eicommunicntiott 
pasBid on the prelatea wlio hnil ne- 
oepted a royal luveatitnrc. When at 
last the queatioD was brnuglit before a 
Council at Ijjniion, to bo deoidtd on 
principle, the King ended the dispute 
by declnling on bis personal and 
ftbiioluto authority "that in rutore no 
«na eball be enfeoffed by the King or 
B lay patron of a bishop's see or an 
nhbey by the delivery to bini of a 
{instoral staff and a ring, but that, on 
tlis other hand, consecration should 
not be dpuied a choeen prolalii by 
reason of the homagitm whioli he 
pays to the King." Thus tlicre aroae 
a. partition of the right of the in- 
vestiture, which had been hitherto nn 
exclusively loyal prerogative. The 
vompromiie novr placea the eleolion in 
tbe hands of tlie chapter, the consecra- 
|(iu the lianils of tlio iirclibiahop 
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and biahopa, tbe grant of tho temporal 
goods and authority in the hands of 
tho King. The election took pkoe, 
from this time, at the cbnpter-bome of 
Ibe cathedral church, where the wiahes 
of the King sen.' commiintcated, either 
by letter or meeaage (not, as fomKiTly. 
by direct order). When the prelatu 
elect had received the royal oaaent, (he 
olioictt was BvTutinized and cOD&ined 
by the wetroinlitan. Before or nfter 
the oansecrBtion. the biahon received 
from the King the lemporalttiea, and 
took an oath of nUegianee to him, 
corresponding to the fiomagiain and 
fcally of a temporal lord (Stnbbs, iii. 
295, 296). 

III. The appointment of the bishopa 
by ttie King was such an ucdoubtaj, 
firmly oetabliBbed custom, that, in Iho 
first century of the period scarcely an 
objection was raised to it. Only in tbu 
election nf the Primate of England tbe 
mote excl ueive character of the spiritual 
State made itself felt, an appeal beiiw 
probably made topreoedeuls; accord- 
ing to wliioh, at the appointment of 
the head of the English Church, the 
chapter and tho voice of the bialiopi 
had been heard. Tlie elections of the 
archbishops Lnn franc, Amselm, and 
Xtndulfus (A.D. 1070-1121), proceeded 
still from the kings, who only oftet- 
wards consulted the prior anA. tho 
convent as to their opiuion. The 
violent dispnlo which began under 
Henry I., between the "monks" 
(canons), and the bishops, continued 
for a whole century. After the murdoi 
of'niomas Bucket (.4.9. llTO).adoublu 
election took pliioe, which tho Pope 
decided; and, after this preoedent, he 
claimed tho right of cunSr^ng all 
elections of bishops. The questiou of 
election wasat last decided by InnoMnt 
III. in favour of the Cauona of CaU(er< 
bury BgainstthebiBbops. Intheeooiso 
of the dispute the rojal right taota 
and more dwindled to a mere right oT 
confirmation. At the close of thu 
twelfth ccutnry. tbe rights of each 

5 arty had become tolerably olosolj 
cfincd. The royal consent was indlo- 
IxjUBnble; tbe right of Ilia chapter tit 
elect, and the conflrmalion of tlielt 
choice by tbe archbishop, was formbllf 
recognized. The deciding authoiity of 
tbe Pope in disputed casts waa Dpueld 
by atroug precedents, but iu the esse of 
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otilj an appellato jurUdii^tian. 
Only in the mae of an arohbighop an 
imiaediaCe papal Duaflnnation and 
rpcogniliDQ was cnrrlal out hj the 
Cnriil tbc«rj of the Pnllium (Stnbbo, 
lii. 301). Before leceiFing thej^dlinni 
the archbuhop mrty not consecrate any 
biBhop; bat on j-eceiTine it he has tu 
eveor obcdieoce to the Popo in a form 
which, in process of time, becomeB more 
and more striiiiicDt {Stiibba, iii. 297, 
30-1). After free ctmouiuBl electioa 
had boen inttoducad by the ahurter of 
John, the royal risht of conflrming tho 
election waa also nbolished. The royul 
inQuoQce after thi»t time oonflned it«elf 
to the moral influeooe of the feudal 
oath, and to tbe fact that the King, by 
withholding tUo temporalities, Could in 
any case eoforoa a renunciation of " all 
the olanBCB of the papal Bull, which 
should be opposed to the royal preroga- 
tive and the law of the land." It waa 
Tiot uutil till) next period thnt a gtron;; 
influenoe of the King upon tho ap- 
pointment of tho bishops became in- 
oireclly re-establiBbed. 

IV. ThecicluaiTeneaanfthetpiritual 
JDTiadiction and ita independence of 
llie royal judicial juHddiction, forma 
ihe moat important point of the English 
Church oontrovoray. Even Henry L 
hud on this point resolutely opposed 
the GocleBtastioal claims. Tho appeal 
4o Borne was only allowed UDdet royal 
lioenoe. and then only in coaes vhich 
n royal court of lav \rag im^mpetent 
to docide. Under Slophen, however, 
theoxcltisiveneaaof the tjpiscopul jutia- 
•dietion nrcr spi ritual porsous nnd 
matters was declared ; and, after tho 
•yatem of appeal to tho Rctnan chair 
bad once btgun under the legate, the 
Bishop of Winchiiatcr. in a few years 
it went BO far that all the more impor- 
taot niatleta were referred to Bome for 
flmtl decision. Tbia state of things 
Beniy II- found existing, and. in con- 
nection with it, a partiiUly disordered 
^erical body, who, under the protection 
of their privileged judicial posiUon, 
Jiad in the eourao of ten years more 
than a hundred unpunished cases of 
aianiUughtor to show, ta the fnoe of 
these exccasos, Henry II. was able to 
eoant tm the acqaleacenee, not only of 
his Crown vaisali, but also of tho 
majority of the bishopjH. 



At tho commencement of tho dispute 
with Thomas Becket, Houry had the 
sixteen artioies of Clarendon drawn up 
by two of his ju»rtioiimea, Bobert de 
Luci and Joscelin de Baliol, which 
iirtioles, in fact, only contain the royal 
" h well defined t 
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the bishops Teengniied tbo royal 
rights. Thomas Beoket sought in vain 
for a legal title for the new position of 
the Church: he was unable to find one, 
except in the authority of the Papal 
Chair, It was under these circum- 
stancea a deoiaive victory, when tho 
King, at the Council of Norlbamptoa 
(ITth Oct., 1164), brought about tho 
condemnation of the Frimute,aDd with 
it the recognition of the English cus- 
tom. But, from tbat time forward 
Henry II. mined his case by persean- 
tion and personal chicanery, which 
aroused the sympathies of the Baxou 
population for the archbishop. Against 
the murdered, aud soon afterwards 
sainted Martyr, aceording to the spirit 
of the age, tho King's cose oould no 
longer be victorious. In spite of oil 
his abrewdneas and perseverance, the 
principal object of the dispute was lost 
at tho final conclusion of peace (a.d. 
IIT4). The Kini; aUowed the appeals 
to the Pope, and in hia acknowledgment 
made to the papal legate Petroleone, 
limited the royal jurisdiction to actions 
brought on account of fiefs and hunting 
offences. In the struggle against his 
rebellious sona and aguinat the sym- 
pathies of tho Saxou population for 
the ecclesiBstical cause, tlio King hod 
grown old and weary. Under Itichard 
and John, under the influence of the 
Crusadee. and the manifold complica- 
tions in the interior of the country, the 
papal power continued to advancu 
until It reached the pinnacle of ils 
miirbt under Innocent III. 

V. The recognition of the papal 
legates forms an important incident in 
the dispute as to the jurisdiotions. 
Henry I. had for a long time set him- 
self against their admission; but the 
com pi icntions which bis resistance en- 
gendered compelled liim to give way. 
Scarcely were the legates admitted, 
tliiin, HS early as 1126, a legate, as 
snob, heid a Church Council, and pnb- 
liabcd aoventeen canons, under the sole 
authority of the I'opc. Under Stephen 
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their insolence roio bo high as to sum- 
mon the KiUBtonnaner beforoa legato 
and Chorch Council. Tbid might Inter 
be disBTOved as eitraTagance. But 
the Ifgate system hod gained ■ footing ; 
and the circumstance that archbishops 
ot Cnnterbnry hod ttiken tlie position 
oT legBtee, proTed anRkioiirBble to tile 
independence or the English Chnroh. 
The nnion oF the powers of the l^ate 
with the office of Brchbiehop, oom- 
pelUd the King to rdcognize indirectly 
the Bnpreme jurindiotioii of the Pope, 
NO Boon M it WHS plaiwd ID the bnndti 
of aoc of Die nrchbishopH, Alter 
HoQoriuB 111. (a.d. 1221), the ercii- 
trishops appear to Iuito roceired the 
regular coDimisaion of legates, as being 
" ugali nnM," from the moment ot 
their recognition iil Kome, and this 
was acceded In on the part of the Pope, 
with reEervBtion of the right to eend 
" Ugati a latere," who suspend the 
power of the " ttgatl re»lilenla," The 
legnte system also reached itsculminat- 
ini; point in the i^oiifusinii under John. 

VL A forther inoident of import- 
since was tlie Fxemption of tlie monos. 
teries from the episcopal power. It 
began with the commencement of 
Henry II.'s reign, after which time the 
policy of the Papiioy worked syetemnti- 
cally tawnrcis weaibcDing the episoopal 
anthority. On the strrngth of an evil 
precedent, the richest abbeys, one aftor 
the other, were wrr^sloi from the 
bisliops. and then actually aiihonlinated 
to the Pope and his legator. 

Another incident is the contest be- 
tween the Aiohhiehopa of Canterbury 
and York for the primacy, which, in 
the vieieiltudes of this century, fell to 
the Pope for final decision. 

In theso eontrorenii™ the weapons 
employed hy the tiro powers are 
eharacteriatio of their reaptctive posi- 
tions. The King contends with the 
means he derires from his feudul, 
police, and financial supremacy, by 
withholding the temporal ities, tliu 
sequestration of feodal jioMcBsions, the 
oDiitiscation of personalty, the enforce- 
ment of amercjamenta, and the ap- 
plieiition of the right of making decreea 
in individual cases. When the dis- 
pute was at its height, Henry It. 
eauaed all the personal estate ami 
rcTcniics of the archbishop, und of 
of the clergy who ditlarcd for 



him, to be attached, and thiu further 
proceeded In oonflncate the real eatate, 
and to banish all the relations, liotua- 
holJ. and nearcKt friends of Tbotnos 
Becket, (□ the nuinlierof four hundred. 
In another tnee n royal decreo irapoacs 
the penalty of death, or in the ease of 
ecclesiastics castration, for the tntro- 
ductioD into the eonntry of any papal 
bull of excommuuication. The power 
of the Crown shows itself as a rule t» 
be so strong, that every order of Ixuiiah- 
ment is effectual in its operation, and 
even the moat powerful prelates with- 
dmn thi'maelves from the despeimlw 
onnaiet by Sight. Under John all 
these means had become maa»ed to- 
gether anil increased to an enonoooa 
extent. But this power is often 
checked by the feeling of the mams, 
hy the threatening position of ths 
French kingdom, wliioh enters into tlta 
dispute as lord-suzerain and at the 



English Sovereign upon the Gontinent, 
and by internal trouhlea,— nndor 
Henry H., even by a rebellion of Lia 
own sons. In the course of the eccl«al- 
aslical dispute mattets went at last ao 
far that the King fonud himself for- 
saken by his secular Crown vaaialf, 
as in the case of King John, and thu» 
the Royal power reached its lowest 
limit. The Church on its side does 
battle by interdict and eicommanioa' 
tion, with which at Sral the prelates 
and luty who pay obedienoe to Urn 
royal commnndn are threatened; then 
hy degrees It increases in boldneia and 
directs itMlf nsiitinsl tha person of Uio 
King. A frivolous exercise of tha 
spiritual inbtrnnients of combat could, 
however, bo defied even by Stephen 
und Ji>hn, so long as the feeling and 
the interest of the upper classes re- 
mained on the side of the Crown. The 
various phases of the dispute are com- 
plioiited by schisms of the papacy, and, 

the Buccenniouto the throne. The two 
sides may have been fairly halanoed, 
hut the iltK-ision dupeucled f nolly on 
the intemnl eocrcy of each. 

VII. The Hnnl hrcnk-down of tbs 
royal eeclesiastical supremacy under 
Joho rents u|ion a concurrence of many 
circumstances, long since prepored in 
the person of the King. The impuls» 
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wa8 again gi^'c" by tho double eloction 
of an Arclihishop ot Cniitorbury. On 
the 2lBt Dt>cember, 120G, Innooent lU. 
had dictatiTinlly, and in a very im- 
canonical fasliion, impoaed upon the 
Canons wlio hod Tieited Rome as n 
ejieoial eiabusay, his Mend and feltov- 
Btndeat, Steplien Langton, as Brch- 
bisliop. On the cootiouwl oppoailion 
of the King 'to tliis M-called eh'otion, 
tliere followed on tlie aitb March, 



'I'lie inlinbiUuitB of the 
inained, iiowuver, paaeive ; the temporal 
ooblos were still on the side of the 
King. Three years laltT (A.D. 1211), 
the diipDte hod proirre^aed a) far that 
the legate pronounoed the senteofe of 
excommunication, reieiucd uU 8Ubjee(« 
fh»n their oath, and degraded llie 
King from his royiil dignity. ,Thc 
tempoTul vasanla still adhered to the 
King. John, just nt this time, hud 
trngtd two Ibrtuoate canipaigris, the 
only Buoceoful ones of his reign. It 
irna the giievouB fuult of llio King him- 
self, ttiat brought about the Hnal crisis. 
Neither in Enslund nor ou the Ciiu- 
tinent hod the affairs of the kingdom 
oTur been carried on by such ferocious 

lime; curiously combining the cruel- 
ties of an Ablatio despot with the 
prtctices of the Exchequer of Jews. 
In the following year (1212), n forma] 
deocee of depositioD nos issued by tlie 
Pope: " I'apa lenicntialitBr definitilf 
ut rtx Anglomm Jotiatiurt a tidio rtgai 
depontretUT, ei aliui. Papa jtroearantt, 
nmtderet qui digniar habtnlvr. Ad 
hujui quoqae lentenlis! exeeaiionem 
Mriptit Dominui Papa patmtiitimo 
Xtyi i'raneoTiHa Pkiiippo, gvaknus ih 



tiuin hunr. lahorem ojiunieref™ (Mat- 
thew Paris, liny King Philip and 
the French nobility ocoepled the eom- 
tnission with enthusiasm, and war 
preparations commenced in Prance, 
whicti gave a prospect of a repetition of 
the event!) under William the Con- 
queror. The ft'ndal aunnQDns of John 
on the nLbi;r elde, brought together in 
England an army of tlO,000 men (Mat- 
thew Paris, IffJ), which liad to be 
partly disbanded on account of the 
want of provisions. But, like an 
electric spark, a common conBciousneas 
of thu uuwortliiuese of thia King 
I1a»h«] through thu aascmbled mawes. 
John liimaelf felt this. Fear of the 
Frendi militnry power, and of (he 
temper of Ids own vaasals determined 
him to imoouditional submiaBlon. On 
tho 13th May. 1213, the formal treaty 
with the papal legato, PandulfuB, was 
bronght to a coDdusion, in Hccordancc 
with UiB papal instructions (Bymei, i. 
2. p. 54), Two dnjs later, on the 15th 
Uay. 1213, John resigned his orowu 
nod his kingdoms into the hands of the 
Pope, surrendering " to the Churoh 
and Uie Pope bis kingdoms of England 
and Ireland, to receive them again 
from the Church es a feudal TEtttl " 
(Ryraer, i. 2, p. 57; Matthew Paris, 
164). Stephen Langton, Archbishop 
and Pnmate, makes his entry into 
Englund, takea poseeasion of the Aroh- 
bishop's see, and abaolvea the Sing; 
from the sentence of exoammunioatioD. 
The negotiations lu to the removal of 
the interdict cind tho compensation to 
the Church, are protracted for a con- 
siderable time longer, uutil the orisis 
ends iu Magna Charlu. 
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CHAPTEE XVI. 
t!r|^t Curia 33itQ\s—'^f^t CKrtat Officers of t^t JSitalm. 

The Norman government of the kingdom rested upon a 
combination of the relations of the military, judicial, police, 
financial, and ecclesiastical authority ; consequently its 
central point was found in the person of the King. The 
Norman feudal phraseology, which after the Conquest pervaded 
all departments, introduced for the above the appellation 
Curia Regis, which, corresponding to the social, military, 
judicial, and administrative position of the Crown, may signify 
according to the context : 

The Curia considered as (1) the Norman Court Day ; 
(2) the Eoyal Court of Justice ; or (3) the whole Government 
of the realm. 

I. S:5t (Kuria consilicrtlr as tfjc Xorman CTourt Bags. The 

Conqueror was exceedingly fond of pomp and splendour. 
" Thrice a year he wore his crown, so often he was in Eng- 
land ; at Easter he wore it at Winchester, at Whitsuntide at 
Westminster, and at Christmas at Gloucester ; and there were 
gathered about him all the magnates throughout the whole 
of England — Archbishops and Bishops, Abbots and Earls, 
Thanes and Knights " (Chron. Sax. a.d. 1086). This account 
of the Saxon Chronicler, often varied by contemporaries, is 
the pith of all that we know about the curia in this sense. 
When the festivities were passed over, this was likewise 
chronicled: ** hoc anno corona sua non indutus est'' (Chron. 
Sax., A.D. 1111) ; similarly if he held his court at Christmas 
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only (a.d. 1114). Of course the pomp of the Norman court 
had increased greatly since the Conquest. We know that the 
Dukes of Normandy held a court thi'ce times a year, at 
Easter, WliitBuntide, and Christmas, and united with it ex- 
chequer and judicial businesa. These courts were accordingly, 
among the Normans, customary festivals, and were therefore 
called in England also, " cur'm de more." They were to the 
subjects aometimea an occasion of prido and display, and at 
others, of national antipathy and painful remembrance of 
the past. The Conqueror evidently wished to accustom his 
subjects to the personal government of their "legitimate 
ruler." The oppressed Saxons saw here at first some few of 
their own race, and might have imagined the assembly to be 
the time-honoured Witeuagemote. Perhaps the summons to 
it was issued by royal writ, generally to the possessors of the 
same lordships and bishops' demesnes as in the Anglo-Saxon 
pei'iod iChron. Sax., a.d. 1023). Many a proud Norman, 
with his princely retinue, would see in the assembly a 
Norman " cuur de laronie;" but the Conqueror had taken 
care that it should be neither the one nor the other. The 
curia was rather, according to all authentic information, 
simply a court festival, the splendour of which was intended 
to compensate the greater feudal tenants for the want of 
poUtical power and impoi-tanee ; as in later times under the 
JFrench "atirien regime." "The royal order," says Wilham 
of Malmesbury, "summoned all magnates to the 'curia ds 
more,' that the emissaries of foreign nations should marvel 
at the splendour of this throng ami the pomp of the festivals." 
This phenomenon has, at fii'st sight, something startling 
in it. Wilham the Conqueror had passed £i-om a dukedom 
with legislating diets, to a kingdom with a legislating Witen- 
agemote. In both countries powerful estates limited the 
royal power in important respects. But the Norman diets 
were not based upon written and traditional constitutional 
documents, but upon the usage of the law courts and upon 
the custom of the country. What the Norman Crown vassals 
found in England was not the customary law of their owu 



country ; and tbe tlirong ai'ound the Noi 
to the Anglo-Saxon Thanes no longer their national assembly- 
The Anglo-Saxons no longer found a place in the council 
of the King, but only a tolerated existence in the position of 
iinder-vaBsals, which, under the system of the feudal social 
degrees, excluded them even from being teiicnti's in aijiite. 
J'or the Normans, in another direction, the precedents, npon 
which the old law of the Witenagemote rested, were not " the 
rights inherited and liberties guaranteed from the days of 
their forefathers." To both nations bad been promised the 
continuance of their hereditary common law; but from tbe 
thrusting together of two nations aud two constitutions, there 
resulted a neutralizing of both, and the necessity of a reno- 
vation for each. As the old constitution was merely a com- 
bination of the relations in which the royal power stood to the 
landed interests in the army, law court, preservation of the 
peace, finance, and Church ; so the new one could only form 
itself from the new relations ; and these had in every de- 
partment led inexorably to a method of government by royal 
ordinances, and to unlimited sovereign rights of tbe King. 
We will once again summarize tiieae stages of development. 

In the department of the miUtary organization the personal 
Bummons of the Xing had taken the place of tbe decrees of 
the national assembly touching war aud peace. Through thu 
feud<U system the old relation of personal service had become 
the only valid one; the feudal vassals do their service intra 
et extra regniim on the personal summons of the feudal lord. 

In the department of the judicial Hyutem the Conqueror 
begins with the promise to allow the "Leges Eduardi" to 
continue. This was the concession, which even the migh^ 
Emperor Charlemagne was obliged to make in fact and in 
law to the pfoples of bis empirtj, viz. the retention of their 
hereditai'y common law, -which was to suffer no change 
through mere ordinances. AVilliam might indeed deliberate 
with his Norman nobles upon the promise be had made ; but 
tlie "legitimate" successor of Eadward could not make the 
conljrmation of the rights of his Sason subjects dependent 
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upon their "consent." The Bame sitimtiou repeats itself 
whenever collisions between the lams of both nations occur, 
which for sirailar reasons must be decided by the King. From 
generation to generation the precedents accumulated, arising 
from this situation. 

In the department of the preservation of the peace, the Con- 
queror commences his legislation with a decree which protects 
the lives of his Normans by a fine for murder of forty-six marks, 
against which the Nonnans were certainly not desirous, nor 
the Saxons able, to raise any objection. This situation re- 
peated itself ; the police-control naturally devolves upon the 
possessor of the absolute military and judicial powers. 

In the financial department the King needed the acquies- 
cence of the Normans with regard to the old revenues of the 
Anglo-Saxon kings as little as he required that of the Anglo- 
Saxons to the new feudal income. But the main point was, 
that the new revenue flowed in copiously, and that in the 
and-iliri, tallmjia, and sruUiijiu, a new cm-ront income was peri- 
odically raised as need required, and one which suflSced for 
generations for all the King's necessities. 

In the department of the Church, the Anglo-Saxon King 
had the right of appointing the prelate.^, and the right to 
give or withhold his consent to the resolutions of the Councils ; 
the feudal constitution subjected the same persons to yet 
more extensive rights ; the enforcement of military disciphne, 
sequestration, and forfeiture of all real estates. 

As all these legal relations conduced to an absolute rule, 
■BO the same result was brought about by sundry social condi- 
tions, arising from the dissension existing between the nation- 
nlities. These dissensions, from the lower strata upward, 
pervaded and loosened the bonds of society in the counties, 
and consequently deprived the great vassals of the support 
of those below them. There were certainly about the same 
number of great landlords as in the Anglo-Saxon times, out- 
wardly more brilliant and pretentions ; but without tho in- 
ternal union among themselves which is the root of political 
power and Uberty. There was the most splendid court in 




GhriBtendom, at which, in a long and bi'illiant caTaleade. the 

rich Norman lords and prelates appeared from time to time, 
followed by their under-vasaals and retinues, with the colomrs 
and distinctive badges of their lords. There were the same 
elements of possession npon which in former days was based 
the Witenagemote that had degi'adod Eadward's authority to 
a shadowy rule. In spite of all this, the Norman kings rule 
the land by means of writs and letters of privilege, they 
appoint or depose year after year their bailiffs in the counties, 
and assembli! their tenants and prelates at parades and court 
festivals without allowing them any influence but that derived 
from revocable offices and commissions. The Norman grandeea 
lacked the support which was the life of the dynasties on the 
Continent ; because their estates were scattered and severed, 
and their men divided by national antipathies. Their Norman 
under-vassals are at first persons hastily collected, their Saxon 
under-vassals yield reluctant service to a lord who has been 
forced upon them, and the Saxon population, as a whole, 
retains for generations its disHko to the whole body of the 
intruders. The conjunction of these relations brought about 
irresistibly the decomposition of the older political rights, 
althougli these bad a deep historical foundation, (1) 



! (I) The Nurman Courl-dajH haTa 
beea tjie subject or a partj oontmvcny 
rrom different poiaU uf Tiew. lu (he 
time of Ibe Stutuia it becnme importaQt 
to opjxiBe the liigbl; cialled riglil of 
tbe Icings I lip "j'urs dieiao" by bii at 
leut equally anoiont genealogical tree 
of psrliBmeiit. Tho iaileiiQite testi- 
mony given by historian b, severed 
from its ODtinoetion, waa accordingly 
rearranged in euoh n vray tlmt the 
words " curia," " concilium," ami " ™n- 
wiliuni," were made lo tnpan " legisla- 
tire and tax-granting nntionnl lueetn- 

blicB." 

These "armed parliampntB." vith 
tbeii iileaming houneta, shields, and 
martial parades, were alao an ohjeet 
of intereBt to tbe students of hornldcy. 
It is part of the special business of 
the herald's officii to find for a newly 
created lord, aome rejiiole unctBtor, 
nbo teas perhaps an under-rassul, or, 



in n fortunate case, a pctt; Croim vassal 
with u fHW hides of land, but wbo, in 
the spirit of heraldry, roust have boen 
n "lord, hereditary noble, and oonn- 
cillor of the Crown," in order to figure 
iiB an ancestor of equal rank at the 
top of the pedigree. Just as inter- 
ested are our political partieH of te-day 
in setting up an old pedigree for par- 
liament. A view, very widely propn- 
gated at the time of tlio Reform BiU, 
represented the Norman croirn as 
perfectly dependent on parlialuetit. 
Tliis line is tnkeu by Allen's treatise, 
which viHB received with great appro-i 
bation {Edinburgti SrtiietB, vol. 35):] 
" Tlie Bame, and probably also tbe oon- 
stitution of the Anglo-Saxon natiDnaU 
aeseoibl}', was obaoged at the comingj 
of tbe Normans; but its fuDotions re-l 
niainod the same, and enntinue ao ilk 
our parliament of to-day.'' 

Tho idea put forward by autiqunric* 
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The tlociimentary history is in liarmony with this. There 
exist actually no laws of thia period which have proceeded 
from the initiative and the free deliberation of estates of the 
realm. The formula found in one or two cases, " coiisUio ct 
consensu haronum mcorniii," will be referred to later, and apart 
from thia. The so-called laws of William I. are really pro- 
clamations, charters, and official commands, as is seen at 
once in the style, "praicipio" '^ prohihm" — the liing wills, 
orders, decrees. Even if sometimes a plural occurs, a " sta- 
tiiiimis," " voltdmiiB," ^' prieciptmiis" we cannot infer from this 
the action of a deliberative assembly. Under William 11. 
also, such decrees do not occur ; he does not even appear 
to have summoned an assembly to ratify his doubtful claim 
to the crown. Henry I. certainly begms his reign with a 
charter in which he promises mnch, the pith of which lies in 
these words : " 1 give you again the laws of my father; that 
is, the laws of Eadward, with the changes which my father 



of a feudal Eatnte of the Crown vhb- 
■tkls, overlooka, !□ tlie firat fi\aat, Ihe 
eocial diBparity between half a tliou- 
WDd ]«tty Crown vasBaU and the 
pTinuel; eojls und great lurda, wliDin 
William Lad unft'olfiKl aa Ivnenltt in 
eapiU. The great political fnot U 
furtberoverlookedtbat the dependence 
of tbo King upon the ntajority of hia 
Norman tassala would have brought 
abont the mo«t rigoroiu decrees againat 
tbe lights of the Baion populutioa, 
which Btill fonuetl a great purtiou of 
the feudal arm;, the numerical majo- 
rity in the ttnff of the Chnrob, and 



of the DC . . . „ 

coiilinuod between the " PrancigeiHB " 
and the " Angli," the carrying out of 
the promiBcs made to the Anglo-Snxoa 
poitiiin of the community could uot 
possibly likke place under a legialative 
iiMembly of Nuiroans. In oonse- 
ifUence of this arbitraii»e position, no 
monarch since Charlemague, woa evvt 
■o ftivoumbly ailuated aa the Con- 
queror for IhoroDghly organizing his 
emplio on a onirorm syNtem. Wil- 
L'am I., and both hia sodi, show a 
practical uuderrtAnding and on inex- 
onble persistency in dealing with this 



qnestion, such aa ore rarely found in 
hislory iu conjunction with bo many 
favourable ciieumstances. Once set 



thruu|{h the medium ol its profbaaiocal 
offleors. The old oualom of Normandy 
was indeed considered, but waa never 
the deoisivo element where royal powers 
and liuancial interests were concerned. 
Tbo Norman Eeh-kiiiier certainly com- 
bined tbo court aasembliea with bum. 
neas. After Ihe ffativities were over, 
it woa Ibe oustom tu proceed to tha 
account table and bring iu order what 
was owing to the lord. But in Eng- 
land a regular couueolion is not per- 
oeptible. The Kiebequcr is from the 
first iL fixed oBicial body with ild own 
course of buaineu proocdnre ; it* two 
principal Terma do not tally with the 
jieriod of the i<ouTt days, and a sum- 
uiona of those from whom accounts 
were due to the court featival waa 
never drenmt of. In tlie some manner 
the tour Uw Terms of the EnglUb 
courts of law do not tally with ths 
pirioils uf the auri'u df more, and this 
is t>xtcrnal evidence thnt the later 
course of judicial business did not pro- 
ceed rram the Nomuo court days. 



i 
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has made with the consent of the vassals," wherein the 
one-sided character of the proclamation is distinctly i»o- 
Diinent. Under Stephen a similar charter was issued, and 
nothing more. Under Heiiry II. the Assizes of Clarendon 
and Northampton contain the first beginnings of a legislation 
with assemblieB of notables, but these tokens again disappear. 
Under Bicbard I. and Johii we find again only instructions to 
oflicials as to their duty, and cliarters. The careful investiga- 
tion made by the recent committee of the Upper House upon 
the subject of the peerage, has led to the definite conclusion 
that under 'William I. and Wilham 11. nothing can he dis- 
covered to show the existence and constitution of a legislative 
assembly; but that the charters of Henry I., Stephen, and 
Henry II., showed that the promise of the continuance of the 
laws of Eadward had been regarded as the "right of the 
country ; i' and that it might be thence concluded that there 
existed a sort of legal constitution, of which a legislative 
assembly gathered together at least for certain purposes, 
formed a portion ; and that special one-sided arbitrary im- 
posts were regarded as infringements of the rights of the sub- 
ject {Peers' Report, i. 36. 42). The chief question, how snch 
an assembly was composed and limited, as well as the question 
touching the revocability or irrevocability of the royal cbartera 
and letters of grace, is not here dealt with. But the really 
important part of that view lies probably in this point, that 
even the Conquest was neither desirous nor able to abolish 
the highest principle of all Teutonic constitutions, viz, that 
the kx terrm cannot be altered hy despotic command, but 
only with the consent of the representatives of the nation ; 
"lex ex consensu populi Jit et coiismsn et eonstilutione regis" 
(edit. Piatense, sec. 6), "ut neqne iirincipts nee alii quilibet co»- 
stitKthnes vel nova jiira/iicerc possint, nisi vieliorum et niajorum 
ifrrm consensus pi-imitus kabeatiir " (Reichs:tag at Worms, 1281). 
In times of necoseity and peril the Conqueror also was 
obliged to pay regard to this national feehng, which can he 
clearly traced throughout our thousand years of German 
history. "When be cut most deeply into the existing " law of 
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the land " by the separation of the epiritaal fi'om the temporal 
coui-ts of law, and by their siibordinatiou to the " canoncs ef 
leges rpiscopalcn," he added, out of respect for the nation and 
the Church, that this was done " commnnl concillo cpismporum 
ft ahhatum et omnium priudpum regni." This absolute sove- 
reign will certainly did not eselmle the idea thai the optinwtes, 
who were assembled at the court day, should be heard and 
their opinion asked in important enactments. Naturally this 
was done in the case of measures affecting the whole of the 
common law, as for example the decree in 4 William I., 
which confirms and modifies the laws of Eadward the Con- 
fessor. In the charter which held out so many promises at the 
oommenceraent nf bis reign. Henry I. declai'es, in this spii-it, 
that those additions were made by his father "coiigcnsn 
liiironiim." But the purely deliberative character of the 
estates of the realm is also seen in the formula. lu the sole 
existing political act, in which "William the Conqueror speaks 
of the " fonscnsns cphcopovuin ct j^'hicipiim" he confines 
himself to inserting this assurance into the decrees which 
he issues to, his magistrates. In like manner Henry I, in 
bis chai-ta confines himself to the assm-ance that the 
" fimrirdntionre Irgiim l-'ditartU" wore made " rutisoisii. baro- 
iiiim." For more than a century the many hundred signa-l 
tures of the prelates and magnates disappeared, by which in 
the Anglo-Saxon times the resolutions of the realm were 
oonfirmed and attested. No one has tho right to inquire who! 
was summoned to such a ronsiUmn, no one has a right to\ 
attest such resolutions. The declaration made by absolute 1 
royal authority, that the " mdiorcs terrie" were present, is I 
regarded as snfficient in form and fact. Promises that the { 
magnates should give their consent, and guarantees for these 
promises, begin only after Magna Charta. On the appoint- 
ment of high prelates the whole of the assembled notables are 
also heard in council ; when contemporary accounts alludo 
to the business of the mria de movi:, this is their ordinary 
topic ; but yet this only signifies that the King appoints tbo 
prelates after hearing the "pro" and the "con." For in- 
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stance, Stephen at Easter 1136, holds a ^encrale eonailuait 
in the presence of eighteen bishops, and a like number of 
secular lords, and issues a charter for the appointment of the 
Bishop of Bath: "tuuUcjilil'iis rt aill-uii'l'iiililiiis omnihus jldfUhtm 
mi'is his subscriptis." Upon a new accession to the throne, or 
I at the knighting of the eldest son, an especially hriiliant 
company probably assembled, which might be described as an 
extraordinary court day. Such a one was that of 1086. wbicli 
; William I. summoned towards the close of his reign, for the 
purpose of reviewing the feudal mihtia and receiving the 
feudal oath from the vassals. Such deliberative estates 
I could certainly by a mere change in their degrees of power 
I again become legislatiug bodies. But even for this the 
I external form was wanting from the time when the Norman 
I kings, perhaps from fear of such a result, began to diseontinno 
I the periodical court day. Already under Henry I., tho ntrvi 
(le more was no longer regularly held. During the grievous 
confusion in Stephen's roign it completely ceased: "Jam 
quippei rurisB sohmiies et ornatua Itrifii srcinatU ab antiifWi 
aerie dfBccndcns prorsus emnucnml " {Huntingdon and Chron. 
Norm., A.D. 1139). They never revived in the old periodical 
manner. For the deliberations of the king with his opti- 
mates a body had therefore to be formed in a new fashion, 
and one which could attach itself to the administrative 
system and the existing grand offices, The constitutional 
rights of the English parliaments have in the course of 
centuries been so legitimately and hoiiom'ably acfjuired, that 
they do not need any invented pedigree." 



* A combination of State liuBiucfls 
I with tiia preal festival gatlieringa cor- 
' tuinly reBtilt«l from tUe notuie of the 
State, uud is bIbu ocoBBionnllr oxprcBsly 
I mentioned. " I'eratlU igitur /eitivi- 
tn-ibiK ilufiua, itiveriorHin negiiciorum 
nnuve in mediunt liaei tx mure covjie' 
rnat " (Ettdniur. pp. 37. 39. 1(12). But 
nc Bud <dl sucli uionlione conflnoJ to 
j ilie tiict, tliat the notleB, neaeiubled at 
I tlie iMiurt, WC7B Baked their opiaion, 
I u'ai or ['huich matters wero diacuased 
witli tbum, and judicial camiuiaBions 



appointed from their niimbers ; bnt oT 
n eoiiBtitutional tight of nuaent to acta 
of lerialntidD there ia nowhere a. tnoo. 
On the ocoiuion of the accesnon of « 
king, and at his coronation, a form ef 
election or acclamation was teHiued. 
anil continued as a very anuent Mie- 
niony, Lut it had eertniiilf no gnrnttx 
Eignificiinct.- at thia period than in tlw 
Anglo-Siixon (Eftdnier, p. 31). Thft 
lecDiiiniiig inslnnees of an HMocUiOm 
of State biisiocsB with the court dayi 
BID principally the following : A.n, 
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II. ®I)E ©Htfa 3Kegis as a (TonslEtutional Central QEourt of 
^ato would naturally have combined with a Norman parlia- 
ment, if such an institution had existed, after the fashion J 
of the Anglo-Saxon Witenagemote. The function of a court I 
of law was and remained the very kernel of every Germanic 
form of constitution ; judicial proceedings formed the current 



fl070, when ths subjection of ecrled- 
raaticBl property to the fendnl burdens 
Iwaa deaided upon (Matthew Paris, a " ' 
llDTO. whose Htatcmeat, however, 
I Tor cxioA TcosoDB cslled in qnestioa by I 
I StQbba)r in the Bame year the hearing 
I df q lawEuit between the Arebbinhop I 
f of Yerk, and t)ie Bishop or Worcester | 
noours : a.d. 1096. tbe benrinif of a, \ 
ituel ncouHatioii brouelit b; UeofTrey I 
Bainard ueain^t William Oouut of ) 
En; A.D. 110(1, iiroc«ediiigB lelatinKto 
the Tetiuiori of Niitmandy; i.D. 1107, 
for the regulntlnn nf eecleaiiutioal dia- 
putea; \.xi. 1123, for thu nppointment 
«ftho primate; (a.d. 1124.a "witen- 
ngem&te" at which forty- four thievea 
were haD[™d, was oortainly not a 
«ourt ueembly, but an extrannlinat; 
legal aaaize) ; A.s. 1136, under Stoplioii, 
for tlia rtttifloation of the election (if 
the Biiibop of Bath : the charter <!mwa 
lip on thu matter concludes vritb the 
wnda ; " aadifntilmt et eoUaudanlibnt 
OBinAu fideUbia nteii hii lubieripli: 
apud WmlmomuUriuta in gmeralii 
eOHe&Ci etlAraliona el FaKlialii UM 
toleniiilaU hnc nefum ed," ein. : there 
nere present thirteen EngUah and 
fi>e finmuui prelates, the cbancellar, 
three earU, two ctjnstables, four court 
'DlDeera, ami »ix barona; a.d. 1155, at 
the proclanvntioD of the two aona of i' 
IIoni7 II. aa sucoeeaors to the tluono:i' 
A.D. 11G4, thi' extraordinary AeaiKeal 
of Clarendon and Nortlinmpton are 
special gatheringa of notublea. in ooii-i 
acquonce of tha peculiar stnte of thol 
eorlcsiaaticul eon trovers jr, The older | 
polemio treatiaea, auch ns Petyt'a ) 
" ItiRhtH of tlie Commona AasoTtcJ," I 
Braily's Tracla, etc., treat all such 
conciiia as lc«islntive Norman pnrliu- i 
menls. In modern times the " Kdin- 
linrKh Review" hasrepeateiliy lecurreil 
to this view. BalUm, on the other 
hand, is somewhat reserved, "Ilidille 
Agcs,"NotoX, In tho"Pocrit"Ke|iort 



is treated with critical eaution and 
legal pcnpicuity. Aa authentio digest 
of all tile notices of eoncilia, from 
the Conqaeat to Mairmi Cbarta, i» 
KivoQ by Parry, " The Pnriiumont and 
Councils of Englood," London, 1S49, 
pp. 1-23, in which tlie unoertainty and 
informality of these ass^mbiiiiB and 
deliberations is made perfectly rlear. 
The most recent biitorlan. Bishop 
W. Stubba, treats of the Assizefl, 1. 
35G-358, 36a, 37C,' repeatedly both in 
his " Constitutional History," and la 
his " Select Charters." But whilst in 
one paisa{:e he confessea to the purely 
" nomioal " nbaracter of tbia co-opera- 
tion, in which only the thi<ory and 
form of a national a»aiulily are re- 
tained in memory of an old Gertnanio 
political ides (Hist., i. 356, Cbai- 
tere, 17), in other passatres the tradi- 
tional ideas as to the Norman parlia- 
jucDla ore repeated without material 
nlteration (HisL, i. 276. Charters, ii. 
S/t, und in other places). Against the I 
direct evidence that in the Norman / 
period tlie royal right of decreeing ex- I 
hauBtively onntiolled all departments I 
of the ,GoTernment, a constitutional I 
lawyer, like the author of the great \ 
Upper Honae Reports oa the Peerage. \ 
might perhopa endeavour lo bring I 
counter evidence. But the mere repe- 
tition of the traditional asaortiona can- 
not bo received as a oountor proof. 
Still loss is the question suited lo 
elaborate discussiona in essays and in 
the daily press, even though they he 
received with never so much "ap'pro- 
batiou," An aMumte liislory of the 
Aoglo-Nonnan period ia impossible, 
if all the rights which. laborionsly 
advanoing step by step, have been ac- 
quired for the popular represeutation, 
are b^ a Sction presuppoaed ub kliewly 
eiisling. 
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businesa of every national assembly. An object for this judi- 
cial activity existed beyond doubt, for the " Leges Edaardi " 
comprehended the old jurisdiction of the " liiog in the Witen- 
agemote " in cases of a difvctii^s jiistkim, of denial of justice, 
, and of a claim for justice against overpowerful persons. This 
I department was now even extended by the reservation of royal 
jurisdiction over Crown fiefa, and by further reservations in 
civil and erimiual causes. But the traditional mode of hold- 
ing a King's court in the Witenagemote had become inappli- 
cable. The Norman lords, -n-hom the King now gathered 
about him, might represent many things ; but they were 
not the " Witan of the country," the highest hearers and 
depositaries of the Anglo-Saxon common law. For all the 
highest decisions accordiug to the "Leges Eduardi," they 
were altogether incompetent. The King could not declare 
any body of Norman lords a permanent central court of law 
without proclaiming a jus iniquuin as a principle for the 
country. Equally inapplicable was the kind of court custom- 
ary on French soil. Had it been possible to constitute a great 
princely feudal court, like those which sprang up in France 
around the great ducal famihes, this would certainly have 
been to the interest of the Crown vassals; for out of such a 
" cniir dii baronie " a political body of great importance would 
have immediately arisen, of whose enactments the history of 
this period would have had much to narrate. But the Crown 
vassals, more than five hundred in number, were entirely nn- | 
suited for such a purpose. The Norman Eorls and great 
vassals, in their almost princely position, would never have | 
thought of regarding a few hundreds of Norman horsemen ' 
and upstarts as their equals simply because, by holding a 
single estate, these men had become U'lirntes in capite, or 
immediate soldiers of the Xing, Even in the thirteenth 
century the creation of such a " peerage " utterly failed. 
Such an informal body would have lacked also the necessary 
legal qualities ; for the judicial decisions involved not simply 
feudal customs, but also most difficult questions of the old 
common law, as well as still more difficult and conflicting 
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qnestioDB arising betweeii the "Leges Eduardi" and the 
existing feudal law. 

For obtaining proper legal deciBions, there was accordingly 
nothing left hut a email selection of lawmen. Among the 
nnmerous spiritual and temporal vassals a number of enit- 
able and experienced men might be found, to deal with each 
individual case. Among more than five hundred vaBsala, 
who were, according to the right inherent in the grants of 
land, certainly in form jMi-es among themselves, the Beleo- 
tion of lawmen took of itself the shape of a commission for 
individual causes. The royal appointment moreover clothed 
even minor vassals with the requisite authority. The great 
vassal was obliged to recognize each man so appointed at I 
a, judge, even though socially he would never have recognizee ' 
him as his equal. In truth, the position of the greal 
feudatories among several hundred petty ones was not by 
any means pleasant, and henoe it can be explained why the 
great lords preferred submitting themselves to the judgment 
of the King rather than to that of a miscellaneous commission, 
vrhich never inspires confidence in its administration of 
justice. Of BO little practical value was thia "judicium 
parium" acting by commission, that in later times Magna 
Charta in its S9th article mentions the " jtidicium parium" of 
the " iibrri homines," but no especial "judicium parium" of 
the Crown vassals. To this was added the fact, that the great 
Norman lords found small pleasure in occupying themselves 
with legal questions, when such questions did not concern 
their native law and their feudal customs, but only the local, 
and legal business of a foreign place. Hence most of them 
probably preferred the military pomp of the court days to 
magisterial duties ; to many of the lords the new order of 
things was so distasteful that they gave np their fair posses- 
sions on Enghsh soil and returned to the Continent. Still 
less had the kings an interest in constituting formal judicial 
assemblies from the vassals at court. For two whole centuries 
they systematically strove against the creation of great feudal 
carim in the counties, until they attained their object in the 
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etatutG of Marlebridge by forbidfUng every appeal to the 
greater feudal ciirite. For political reasons, they could still 
less tolerate the creation of a central " cour dc baronie." 
They much preferred to leave to a pliable admini strati ve 
justice all decisions, which, in one form or other, could be 
properly referred to it. Where the immediate royal right to 
property, or a debilum ret/U, was concerned, the Exchequer 
decided with more certainty for the interest of the King ; and 
since the " sedentea ad acaccariam" were also Crown vassals, 
I and also tried eases in judicial form, and were likewise justices 
well versed in the law as the members of a specially con- 
[ stituted judicial commission, the position of the Exchequer, 
as a "judicium jxirium," could not formally be called in 
question. The official title, " barones gcaccarii" yfo.s xierhaps 
originally chosen to express this qaalifioation of its mem- 
bers to pass judgment upon the Crown vassals. Where 
the financial system was not concerned, it was in other 
respects much more convenient to assign the Crown cases 
reserved to the county courts ; besides, in the earlier genera- 
tions it was not xiossible to dispense with the co-operation 
of the county courts, where local affairs and Sason customary 
laws were concerned. The V'icecomeg presides over the trial 
by a royal writ with his lawmen in the ordinary manner, but 
ouly in virtue of a special commission : " li/ei- ilominica placiia 
rvgis lion ptTlhtatt Viivromililjiis sine diJinUis prxhculionibus in 
Jtrrna sua" {Hen. I. 10, c. 3), It was not until the time of 
Henry II. that, together with the system of itinerant judges, 
the general centralization of royal justice in the staff of the 
judges took its rise. (2) 

(2) A supreme feii^lal court waa 
Also neceasarr ia En^LiQil, siiice the 
Crown viMHid oun claiai to bu judgi^ 
fonly by hia jiara). The under tumfiI 
iea,D DBVBr Bit in indgraent npon his 
lown feudal lord (Heu. I. c. 32). But 
if on tbe CotitiDent a BtaDiltn^, or at 
luBBt a periodicul feudal rnurt arose 
bat of thiB right, this was only iu kod- 
■equcnoe of the diffpwnt tprritorial 
luBlLlutiouB vliidi existed thcrci. In 
Guglund ih« judicium piirimii became 



established in oonseijuenca of tb« 
acutteriug of the great feudal pOMw 
aioDB throughout several oonntiea, «o 
that every Crowu vassal fouud hi* 
pare! in hia own' pouuty, and alto 
a royal rictcomei or commisdoncc 

, among the vasanla of the Ctowo u the 
re proven tativo of the King. According 

, to this nrmiigt'inent, the county (norl 
wna tile regular fnriim of the Olawn 

• vaBBQiB, and so the pcraonnl suit of 
court owed by all temponil uud spititiul 
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With these views the historical evidence also tallies. We 
find the royal judicial control only exercised in the form of 
commissions, and then only in those comparatively few cases 
where actions were brought by the moat powerful and favoured 
vaaaala of the Crown. In all cases of which we have record 
these commissinns are of such a temporary character in 
respect of their personal composition, form, and principles, 
that the idea of a permanent court of justice of Norman peers 
would never have arisen from historical testimony, if it had 
not been thought necesHary to interpolate the missing pieces 
of evidence from institutions of the Continent and of later 
centuries. Under William I. a dispute between the Bishop of 
Eochester and a sheriff was referred to the county court for 
decision, the Bishop of Bayeux presiding on the occasion. 
The decision of a suit of the Archbishop of Canterbury on a 
matter of deprivation of lands, was delegated to a court com- 
posed, under the presidency of the Bishop of Coutanees, of 
several bishops. Crown vassals, the sheriff, the " whole 
county " of Kent, and notable persons of other counties. 
Under Henry I, the Bishop of London receives a royal com- 
mand, to allow the Abbot of Westminster his right, "other- 
wise the Exchequer will pass judgment." William I. arrests, 
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vhmhIb dF the < 
eietpil upnn (Hf 
fTTFst iDHJnrilj of Ibeir law-suits oon- 
tiniied for n long- time to bo in reality 
aetlled in tlie county court. The 
rMorfi of the proocediDgB at law re- 
eordod by I'algrave. ml. ii., ulinir ob 
llist, in nddition to thew, Bpecial 
judicial nommismonB were copiiniirtt- 
ti*elf rare; (he Bdnilatlon or tni-m. 
aide by aide with nn eatnbllah<-d 
feudal court, woulil be perreotly inex- 
plicable, Jnat as incompatible with a 
fixed and BUtinnarj "coiir de hamnie " 
would be Ihe jndioiai juriadielion of 
the Eicliwjncr, the slfiietiira of the 
whole ndminislnitive law, the police 
Byattrm of iirbitrary nTnerrianienls, and 
ftll the later im'iiU'uln, from whirti a 
eonrt nf peers hardly aiiccecila in 
emergfne with ondtcBs difflenlly and 
RuFtuatione in the cnnrae of centuriei. 
It ia true that Ibia ecodition of a 



ilral jnriBdiction wielded 
Lona and the Exchequer 
eihiliiCa a bnd judicial ayalern, which 
toRetlier with the diBinembered forn) nf 
tile county conrta aflordB an evil 
piolQre of tbe whole. But thia picture 
truly repreeenta the atate of nfTnirs, 
wbirh only become* Icaa glnntny atUr 
Mnf;na Chartn, The judicial ailminiB- 
trafion waa, and mnlinaed 10 be, the 
weakeat part of the Norman govem- 
menl, 'm wbich Ihe formal retentinu of 
the " Leges Ednardi" waa incapable of 
remedying interna] injaries. the un- 
reliability of the ccnatitntion of the 
conrtB, and the mercenary apiril of the 
whole gyateru. Tbe Norman, at b" 
events, found in the greedy EschiNju* . 
and in the fee-exacting diatrict 
eoremoT, hia oonntryman, his oomrada, 
and hii compc'er. But how atnnd it 
with tlie IcBB toftuDalo Smou Thane 
nud Ceorl ? 
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at a court day, even hie on-n half-brother without a judicial 
proceeding. In like manner, in 1137, Stephen arrests his 
nephew Eoger, the chancellor, and two bishops, " et ommitit 
cos custodiis, donee dederent castella." Reserving a final 
sentence pronounced by judicial peers, the King thus decides 
extraordinary cases either in person, or by writ, or by a judi- 
cial commission delegated for the purpose. Under Henry I. 
high prelates travel across the seas, to lay litigated cases 
before the King, and decisions which the King pronounces 
in Normandy by writs de ultra mnre, are still quite usual 
under Henry II. and Richard 1. For the course of business 
of the royal judicial commissions the documents reprinted in 
Paigrave, vol. ii., are so far of importance that they testify to 
Tery informal proceedings taken by the commission, which 
would be inconceivable if at the King's court a feudal tribunal 
with permauent ofdcials had existed as an established, or at 
least a periodical court of law, which like every feudal curia 
Would have formed for itself a fixed aud formal procedure,"* 



' A* evidenofl hov on the other 

I hand '' Coriatitutioniil History " ro- 

I gnnia the fnnuBttan of Ibo auin rrgit 

r or curia regi; I content mywlf willi 

I referring to the foUoiring nuthnrities : 

F Bowrer, " Constitnlional I.nw," p. 2*3, 

L and Millar, " Emilia h Constitiitiou," 

I vol. ii. oap. 3. "The adtniuiatroticiii of 

' [ jaatice in the final iiiBtance, belimged 

onginall; to the great oounoil. It 

I yifa (he Ktng'B baronial ooiirt and liis 

irnrnl'* ill fnpitf who were the iiuHcn 

anri judge* " (A-llen, in the Bdinhurgh 

a-Firw, ini. p. 364). "The wim- 

niitleo of the Upper Houie confines 

itacir to BCoeptiDg an ordinnrinm 

etnteitium of the King, whicli coa- 

sisted of the great officiala and a 

ilnaller number of prelates, bunms, 

Bill! Jiatieiiirii learned ia the Inn-, 

This select council was at the sniue 

time the anpreme court, called Curia 

Bcjit, which generally met three 

limea a Tear — at Euster, Whitsuntide, 

and ChriBtmng" (Peers' Report, p. 20). 

This ■■oDfuBioti ia due to the fact that 

later, under Henrjlt,.a body of official 

JHilirinrii was formed, and llmt PoDse- 

queiitljr the later legal works of Glan. 



Till and BmotoD, treat of the euria 
iTrgii in Ihe form of a permanent 
(Wly. Those ofBcbl judgoa ate wro- 
nonuBljf repioBcnled at the immnliale 
I aucressnrB of the great baroni in Noi- 
: men feiidnl nirta. Aa a proof that laoh 
I a iH'rnmnent tribunal of peers had^tor 
, till, Oiuqiiest loally bconme fonnelli 
rraemeuls at the feudal oonilitutioiu 
I obtaining on the ContintDt are quoted. 
. But what became of ibis pnWKrful per- 
I ninnentbod.T afterwards? Tlie soHMlted 
I history of Eniliah law offi-rs no ai- 
plnnation (Parry, " PBtlinmento," p. 
xii), (FoBa,"JudgUB," i. 2(1). Whether 
it was trom the fi-oliilg of Uioir iuMpu- 
dty in the fiioo of the scionf. of juris- 
prnilence thnt 



r whether it 



I the c 
events " 
ilhdre 






e told 



of busioei'! 
that at Hi 

barons of the fonrteenth and flrceenth 
conturiea seek to gaiu their politinul 
jndutnce by personally taking into 
their hands, and Ihat with the most 
unexampled »biI. the onndi 









they finally aoiiuire tlie privilege* «f 
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The negative result accordingly is this, that under the I i 
name "curia regis" there existed a wide judicial authority,/ 
residing in the King, of personally appointing and consti-l 
tilting the court in numerous important cases ; but that > 
this curitt regie did not consist of the collective body of all 1 
vasaals of the Crown, who in their present form constituted \ 
no exclusive body ; nor of a definite number of great vassals, 
for at that time there was no precedent for a legal separation | 
of the greater from the leaser vassals ; nor of a definite 
number of great oEGcera of the realm, for the great offices 
were at that time not so constituted that it was possible to 
form on tlieir basis a permanent court of peers. 

In this connection it becomes clear how in England the 
judicial supremacy of the King could extend and become 
centralized bo far beyond all the limits of the Germanic e 
stitutions of the Middle Ages ; how, contrary to all principles 
of the Germanic ordo jiidiciorum, the King so often sits in 
pereon in court, and personally takes part in giving judg- 
ment ; how the forms of a rescript procedure by writ arise, 
and even direct justice by means of rescripts; how for cen- 
turies afterwards the highly personal character of the court- 
tribunal is retained in the Constitution, as that of a tribunal, | 
" uhicnnque fiierimug in Anfilin," Hence can be explained I 
how Bracton, Fleta, and the later taw books do not regard 
the royal office in the strict formal sense of holding the court, | 
but as a duty of administering justice itself: "nee potest 
aliquis jtuiicare in temporalibiis, nisi »olu8 rex vel stihiiflcifatttB 
{Fleta, i. c. 17, sec. 1). From this justice which is concen- 
trated in the person of the King, there arises at a later period 
under Henry H. a court of justice composed of ofBcial judges, 
which, as the records inform us, arose in quite a di£ferent 
way, and not as a continuation of a permanent court of 
peers."" " 

a conrt of pee™, the bafoiu of the ■■• The only (wrreol element in I 

twelfth and Ibirteenth centuriea nre that fiinoiCut imngo o[ an aula regit I 

declared to haTe begun their polilioal u limilwl to tbi> : thai the hearitig 

oarpcr. by wilhdru«iiig from the tri- by c<iniujiH«iciii of tlio Cromn uses I 

buDulsI fi'si^rved the melbod of procedure by I 
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III. ^ CTuiia Ucgis consiQcitli as a Supreme @obeinmrni 
(!^ounciI, ill which the central conduct of all the State busmesB 
is comprised, would have developed itself, as in France, from 
a permanent feudal Court of Law, had Buch an iustitutioD 
really exiBted in England. But eiuce the court days of tbe 
Xing are assemblageB of pomp, eiuce the royal judicial power 
18 exercised hy commiBsions, tbe very elements of a formal 
royal council of tbe realm were wanting. Granted, that the 
person and the dignity of the monarch, even in the court 
festivals, can never be entirely separated from tbe cares and 
business of Government ; — still a continuous deliberation of 
tbe king was also indispensable, apart from the court dayB, 
ovring to the intricate legal business of a kingdom constituted 
like England. Hence there existed beyond all doubt from 
the first, a Consilium Regis, only not in the sense of a fixed 
body, determined by property or office ; but simply in the 
sense that tbe king had at hia side a smalt number of chosen 
spiritual and temporal vassals to dehberate with him ; a 
consilium, whose constitution and method of proceeding was 
still somewhat indefinite, and varied exceedingly according to 
the character of the King. There existed at every given point 
of time a sort of consdl du rot, which the feudal language 
designated as the Curia Regis, but which varied every day 
according to the will of the king, as according to tbe letter of 
the law is also the case with the Privy Council of our own 
day. (3) 



imlB, and the onlinarjr adminiatmlioti 
of tliu sherlfTa ofGce b; temporal vas- 
pnlBof tSaCrown gaTo riae U> a narrower 
ttjrole ot prelates and barons, leameil in 
tlie law, whu were geucmll; omploycd 
in judicial bmlDein. A bodyof pcraoiie 
like this was the nataral forerunner of 
tbe _)u»(iaiart'ior later timta, and of tb.^ 
" beopb " of justitiiariea, atler«iirda 
I formed, Maiioz (i. 6) is, as aauul, 

Iaenrest to the troth ; he alwaye quotes 
•oLierlj^from the Eiobequor r 




Tly frott 
, I) The ( 
the mpreme ooiinoil, 
little trared back to a 
u can tbe 
It WM first 1^ all the 



be juf 



Honrj III. Ihnt rendered it neceesary 
to create a formal coimliiim rrgit 
as a Roimcil -regenof, conaieting of 
prelates, vaasale, and peraung leuaed 
in tlie law. The rennuuout Counoil 
that waa afterwards formed on th!i 
precedent, give rise tn an erroDBOtw 
ideu of a permanent counoil as a ccn- 
EtJtutioDal department during this 
period. Here, too, it in difficult to 
meet suoli deeply rooteit politieal mn- 
Tiotion*, olberwine than bj giviD? the 
following surve; of the great oSoea 
which actual lyexisteil, and wliich were 
composed of a hapliiizard colleotian <rf 

temporary represantativuB, aod *"- 

and feudal ofliees. 
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That this view is correct is convincingly shown aleo by an I 
examination into the nature of the great offices, which in their ' 
Norman form could as little constitute a permanent council aa 
a permanent court of law. Seven great offices are mentioned ; 
but they partly lack a permanent character, and are partly 
limited to very definite and particular business. 

1. la 3i"Stttiai;[U3 totius ^nglifC occurs at an early period, i 
but only as the King's representative, appointed by com- 1 
mission for a time, and frequently together with others. For ! 
a long time, too, there is no fixed appellation for such a general I 
govemor.for whom, acc ording to the t a6te_aDd style of the I 
writer , somet i me a one and sometimes another Latin expres- 
sion is used. The frequent absence of the kings in Normandy 
made a representative often ueeessary. But it was not until 
Henry the Second's reign that E. de Beaumont, and then 
K. de Luci, and in 1180 K. de Glanville, were definitely 
described as " Sumimia JuHiciarius totius Ani/liie." Richard 1. 
at bis accession appoints a bishop and an earl, and associates 
with them {asgnciat eia in regiminc) five barons. Subsequently, 
on his departure into Normandy, he appoints two other 
bishops and four barons; from FEilestine he adds to these the 
Archbishop of Rouen. Later, Archbishop Hubert becomes 
Suvimiis JiistkuiTiiis. The patent still exists (15 John) which 
appointed the Bishop of "Winchester " Jm^tiriarius noater 
Arigliie, quamdiu nobis placuerit, ad cuslodiendiim hco nostra 
terrain Anijliw." It was not until the time of Henry II. that 
the office appears to have been regarded as a Government 
office ; after Henry III. it ceased to exist, (a) 



(o) The Cajiilatit Juitiriarivi ia »e 
' Ireuted bySpt'lman (pp. 405-118) tbat 
a oerMiD oontiuuity !□ ttio office 
appears to ba pmved bj what ho euya. 
Bui UDder the eailieat reigns, only a 
tooporarv repreBBntation of the Kinf; 
is spoken of. In the jear 1067 
William I. uppoiuta Bishop Oiln und 
VI . FiizOBbem, euilodri AngliMilHoye- 
den, ). 450;. The Buion Chrouiole 
iuya of Odo " Ou.n rift in Normaania, , 
hit iUt uHmiu in hae terra." Ill 
1073 W. de WaieaQG aa^ It. du B^lle- 



Tacta are denoted as " Viearii Begit," 
or " Ftiteipvi Avglia Jarticiarii" 
Uader Willunn II., Flambanl, ■ obap- 
laia of tha King, la meutioned M 
" FlodtalOT et ExaciOT Mltu Analm" 
or " Segiaram opHiii Fnieoraiiir at 
Jueliciariai." Doder Hiiutj I. Bishop 
Boger is called " Jatliriariv totim 
Aaglit! ft Swuniiui a lirfff." Under 
the Bnme Icing II, Buaset and alhcM 
uru also mentioned in u like opaoity . 
In 1153 Sttphen nppoinla hii tucceuoi 
by ogreeiuent, " juiticiariui AhqUs^' 
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1 



2. 1S.\fi ^riusib^Uus lott'us ^nglis, l.otti ^tgf) ^itltpailr, 

major-ditmiis, appears to have been from the first an hereditwy 
office. The Norman kings -were the richest lords in Christen- 
dom, and their social position in itself demanded that they 
ehould be surrounded with court offices ; some of which, ac- 
cording to the ideas of that period, were required to be quite 
as hereditary as the Crown which they served. A seneschal, 
a marshal, a chamberlain, a butler, were all the more 
necessary to the royal Crown and dignity, as the great vassals 
were themselves surrtmnded by similar officers. Beyond 
doubt an hereditary major-domus had previously existed in 
Normandy. But the office was of such little political im- 
portance, that the seneschal of William I. cannot be identified. 
Under William 11. it is said of Eudo "vrnjor-domuK regiu, 
quem nos fulgariter SencscaUuin rel Dapiferum vocamus ; " and 
an old record quoted in Coke testifies: " Seneacalcia AnglUe 
pertinet <id romitivam de Leicester ct pertinnit ah nntiquo," On 
the condemnation of Simon de Montfort at the close of this 
period this hereditary office became extinct, (i) 

3. QTlit Uort CSreat Cfinmbtdain. The royal household had 
from the earliest times a separate administration {Camera) 
for certain estates, dues, payments in kind, and personal 
expenses of the King. The managers {eamerarii) are personal 
officers of the King, but the place of the first among them 



— At least Hoveden OBserts tbis, 
ftlthougli the agreemt-ut that had heeo 
I ;concIuded ouutaina Dothing about it 
I (FuBi.i.HS). A gaodBUFTeToftbese 
early BBQural goTenmrahipB is to be 
ffund in Fobs, i. pp. 11-20 e/ nw/. 
Tbe important oirauniBtanoe ia ntao 
brought into pTom induce, that those 
peraoDH wbom tbe bialariima tneuliim 
na tvmmijniticiarii, aign the charters 
M witnevaei, without adding this title 
^Foae. i. 85): and also, tbnt tlie title 
jiutlciariu» aotuallj m-ver ocoura Id 
the obftrters of William I., and very 
rarely In those of Williom IL (Foea, 
i. 90). Put under Hem; II., together 
with [he rudieal changes intrndue>ed 
into tbe central goTerninent, the SNTn- 
niui jitifieiaHut appears nnmiBtahtibly 
\e a formal gavemmeiilal olilca (.Fosb, 




(b) With regard to the MncscAoSu* 
totiu$ Anglix, c/. the referenPoa in 
Madoi. Orentismeoill is menlioued 
BH seoeecbal of Williain 1., but in 
different plaees other persona. After 
tlie eiti'iotion of tim iitfiee in tba 

Cirson of Simon dti Montfort. it o«ida 
ter by ro-grantB to the liouM of 
I.aneaBtei, became txtinct with the 
Bcoessioii of that bouse to tlie tiiMti^ 
anrl was iubsegueDtly only gniDted Ml 
the oopagiun of great oeremonie*, 
pro hoc viae, notably at coronation 
ftativBJB. A detailed description of 
the royal household under Henr; 
is to be found in the Liber J" 
Scaccarii (edit. Usonie}. 
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{magUter camerariwi] becomes in accordance with the tendency 
of sJl court offices, an hereditary ofBoe. Thus Henry 1. grante 
to Alfred de Vere " Magistram Camerariam totius Anglix in 
feodo hereditaria tenendam ; " and so it remained down to the 
time of Henry de Vers, eighteenth earl of Oxford. But since 
the hereditary office becomes, as usual, a mere honorary 
place, there arises for the real administration of the ramera, 
a new personal office of eamrrariiig regis. King's chamberlain, 
who has also a place of honour in the Exchequer, in which his 
and the Lord Great Chamberlain's under chamberlains, or 
chamberlains of the Exchequer, are employed as keepers of 
the chest. Under the Plantagenets this King's chamberlain 
becomes an active Lord Chamberlain, (c) 

4. tlCfie CTonstabulatius totius aneUar, 1K.orb ^iglj CTonstable, 
Connetable of England, cannot be shown to have been an 
hereditary office in the earlier Norman reigns. In Normandy 
it appears to have existed ; in England the creation of such 
an office was against all the principles of the Government. 
Cnnstabularii are, it is true, mentioned often enough ; for every 
command forms a " constahtihiria," the command of a troop, 
a castle, a garrison, or oven of a ship {mnstiibultiria vaviifii 
regis). It was not until the time of the concessiona in 
Stephen's time, that a eoiistubularia appears as a family 
office, and under Henry II., one or two congtabukirim are be- 
yond all doubt hound up with the possession of a group of 
knights' fees. But the privileges attached to the office appear 
to have been only two ; 

(a) A post of honour as Great Constable of the feudal 
militia on its peace footing, with no right to command, but 
some military jurisdiction, and with the duty of keeping the 
rolls of attendance and similar administrative functions, 
which were performed by represtntatives. Eeal commands 
are always based upon royal commission. 



(e) Alto the Great ChomberluiTinnd hereditary offiopber'nmediriited owing 

the CaDieniril, ef. the itrereoijee in to remale aucceaBioD : it eiJHts to tbe 

Miidoi. Allcr Ibe deatb of Hitiry ile pfesent ilny with cvrlftin fet'e and 

Vuro, I'ighteeuth etirl of Otfoid, Ibe (unctioaa it the royul ooionutlon. 
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(/3) A place of honour in tbe Kxchequer with formal daties 
exercised by repreaeutativea. Thus the constahuinria ariBes in 
the Exchequer, and in the Court of Common Pleas also, after 
their separation. But the conBtable is ouly an active member 
of the Esebequer by virtue of special appointment. 

In this sense the Bohuns held the hereditary oMce untQ 
1371 ; then it passed through female^ succession into the 
royal family ; and tlienee to the Stafford family, in vhieb 
it becnme extinct in 1521. ('/) 

5. ®!)E ittartscallus Mngliff. An hereditary military 
marshal no more existed originally in England, than &□ 
hereditary constable. The conquering army, it is true, had 
its marshal (R. de Montgomery}. But the idea of a family 
office is not met with until Stephen's time, when (together 
with Milo of Gloucester as high constable) Gilbert de Clare is 
mentioned as marshal, and the office is continued from that 
time to his descendants. On the other hand it appears that 
from the first an hereditary royal marshal'a office had esisted; 
an office, which, considering the importance of the royal 
stables, could hardly be omitted in a court household, accord- 
ing to the social notions of those times. The title is certainly 
very indefinite. Every office for the management or pro- 
visioning of a number of horses is called a " marcacalcia," and 
we even meet with a marescaMa aiium and a marescalda 
ntfnsuriB regis. Beyond doubt, however, a first court marshal 
existed, whose office consisted in protecting the person of the 
sovereign, assigning apartments in the palace, and in main- 
taining the peace of the royal household. This first marshal 
was called Magiater MareacaUus, or simply marshal, and since 
he bore the name of Marshal as a family name, probably 



k 



(il) As In the Comi^tiiaHut Aaglim, 
BpaliniLu, "Glossnnani." pp. 1S3-186, 
gives lu A niosa of miacellnnuoua in- 
fonnntioQ. Thug mixiti is provod, ttiat 
it was not until Stepheti'a time that an 
hereditor; mmitabularia cnn be »iid Ui 
hare exitted, in the pereon of Milo of 
Olouceatel. Hii father, Walter, was 
dtBDrlbed in the hiHtarf of ao old 
abbty, oa " amttalnilan'M priweoi 



mWi'fte doniMi regix" (Fob*, i. I2S), 
wliLcb deBcriptioii, nsnin, ii aspahle of 
variuusinlisrpreCDiious. A (iimily right 
to n njilitiur; vommand lian, ns a taet, 
uever eiiated In EngLtiid. Tha repiirt 
of tlie coinmilteu of the Up[>er Uotua 
Ooiiceives Ilia roHstabularin ag oom- 
priaing a, tnca total of iieriices whioli 
the King duuUI at pleasure aooept (v J 
rejuct CPeerb' Kcport, iv. 269-271^ 



^T^m 
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possessed the office as an hereditary one. But Bince, after 
that time, the family of the Marshals (court marshals), and 
the Clai'69, Earls of Pembroke (military marshals) became 
nnited by female sueeession, thenceforward, either intention- 
ally or by accident, both offices became blended together in 
aaa Earl Marshal. The duties are then threefold : 

i. A post of honoiu' in the feudal militia, coming immediately 
after the constable, with the duties of keeping the rolls of 
attendance, etc., which were exercised by proxy. 

ii. A post of honour in the Eschequer with formal duties, 
also undertaken by representatives. Thus arose the Ex- 
chequer Marshal, who had the right of taking into custody 
those from whom accounts were owing. After the later 
division of the governmental departments, the marshals of the 
English law courts of to-day proceeded from this office. 

iii. A supreme post at court, which together with the right 
to fees and the appointment to certain offices, constitutes to 
this day an hereditary office. («) 

6. ^gc CtiantcIIoi, tiTantcIlanus Bcgis is the pre-eminent 
spiritual personage of the court of the Middle Ages ; as ia 
also his office in the court of the Queen, in that of the dig- 
nitaries of the realm, and great vassals, in contradistinction 
to whom he is called the " Regis CunrAhirius." His original 
position is that of a first chaplain, Chef de la ChapeUe du 
Roi. But as all writing was originally in the hands of the 
clergy, the chancellor, in his capacity of private eeeretary, 
conducts the correspondence of the King with the Exchequer, 
the ander-offieials, and private persons. He is accordingly a 
court chaplain, in later times generally a bishop or an abbot, 

(e) On the Buliject of the Mareii^Uiu 
Anpiif!, Mudoi givet ub a uumbor of 



reluble dttU, whiisb farm tbo bet 

lutf-rfttDteniDnti. Lator on the itnomiii; 
arnw!, thnt the cail'a titlo of the Pem- 
bralcu family (at a time when this 
viu u veej Infty nnd rare Utle in tlio 
land), bduiiil up with tlieir hereditary 
office of court inanhal, beoame unlteu 
□□der tlie title of carl-iDBrthnl, wlilab 
U met with aa early M Heur; III., 
and is used in l&ter timea iu letttn 



pstent. Here Hgain tho extslenco of 
Boventl mnrnharii olBco» is pitplexinK, 
Uador Hsnry I., Wieun, the nmrihal, 
was eiifeaffed of certain estates fur bia 
inorsliara offloo. A second, aiiparently 
n lower marshal's offi<.*c, we meet with 
in tlie fuQiily ef Veniix, which aovurding; 
to a. liitur Htatement laid claim to th« 
" laoguira marctoalcia," but is said to 
have iiad its claim r^'eoted CCliarta 
I. Joh.). 
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and Las a seat in tho Exchequer ; from the time of Henry U. 
he becomes a principal personage in the formation of the 
administrative departments. His office ia and remains n 
revocable office of trust, and is sometimes granted in return 
for a fine, in the amount of which the increasing importance 
of the office is apparent. As early as Stephen's time, a 
chancellor pays 8000 marks for his office. In 7 John, Walter 
de Grey pays 5000 marks for the office of chancellor for his 
life — a method of grant, however, which was soon discon- 
tinued, OecasionaUy a vice-chancellor is also mentioned; 
and further, a Cltricus Magister Scriptorii, who acta also as 
Clerk of the Exchequer ; a Scriptor BotuU de Cattcellaria, 
and others, {/) 
7. ^&t ^icasuier, generally a cleric, appears under Henry 



(/) The Clianpellor, CanecUarim 
Ilegi4. is treiited (if in detail by Hpel- 
uan (p. 127-130), vha gives a list of 
the chancclbrB dovra to Jamea I. 
Here alao tlie pedigree ot the otBce 
hat bcoa traced too fur bock into the 
]l>iHt, for tbe eapcllaiii reyu of the 
Anglo-Saxon periud ure repreeented 
as chancellors of the reaim. It was 
not until the last geDentioD of tbe 
Auglu-Salon period, thac the Capel- 



a established secietaiial 
department in the gorernmcnt oin bo 
aMumeil (Kemhle, Anglo-Sax. ii, S7}. 
The Great Sett which is ddivcrL'd to 
the ohunoellor, and has later ila own 
hiatory, dates from Eodward the Coii- 
feMor. Hardy (1843) was tho first to 
publish an exact table of the XiOtd 
Chancellors and Keepers of the Groat 
Beal, and Lord Campbell to write 
their lives (London, 1845-1847). A 
list of tbe earliest chancellors has been 
earef oily compiled by Fosa (" Judgea," 
Tols. i. and ii.). Under the early Nor- 
man reigns, the chancellor still ap- 
ptArsusan ofScial of the second degree, 
vrhuae siguuture ocoura iifter those of 
the hishopi and earls, and having a 
Beat omong the buroiia of tbo Exche- 
qner. The chancellors of this enrly 
I)eriod were advanced in later times 
to bishops' sees. It waa, however, 
already an important office ; one in 



which the chanrellor, as oabiDet-cnnn- 
oil lor, generally nianngiil all that 
related to the pupal throne, and traus- 
Botcd auoh cabinet buainees m n- 
quired a knowiedge of law. By tha 
middle of tho period, the pflsition had 
become so mnch enhanced in dignity, 
that the lunat eminent biahops, and 
even nrchbialiops, Ull the office of 
chancellor. Nevertheless, the chan- 
oellor remains a member of the Ei- 
oliequer, and under Henry IIL, abo 
exercises the functioDs of an itinerant 
judge. Under Henry UL, a ohancellor 
was once appointed (o whom the King 
either could not or would nut enttutf 
longer the conduct ot the buainpia 
nppeilainlng to tbe office; and id tbe 
eipediotit waa resorted to of appoint- 
ing a "muCoi ligilli," who dischiu^ed 
the principal buiineaa. without nat'" 
ing the title of chancellor (Foat, 
1.17, MO.). From this period tti 
dal«s aUo a distinction, which i 
cover be clearly established, between 
a chancellor, and a "Keeper of the 
Grest Seal." A vice-nbanoellor ia 
uUo met with once incidenlally nadet 
Henry IL (Fobs,!. 1611). From thia. 
underBiohard I., n formal official posi- 
tion ia created (Foas. ii. 21); bat ona 
which ognin ccoBea. The «leH«iu boh- 
aillarii, as reprcsenlative of the obui- 
oellor in the Kxchequer, ia tnentioned 
in the " Dialopua de Sooccariu," i. 6, 
as being even then oa important offloer. 
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md even earlior, as one of the barons of tlie Exchequer, 
Qg whom he is eBpecially singled out. Bishop Nigel 
iced the office for hia son, the author of the " Dialogus," 
eturn for a fine of £400, In its later form it increased 
nportance together with the finances, so that at last it 
linated in the office of Prime Minister of the country. Q/} 
survey of these great offices shows us that they were 
ler contemporaneous nor homogeneous. They rallier 
t decidedly to a concentration of authority in the head 
ihe Government. When deliherating upon important 
tary affairs, the King would certainly not pass over the 

constable ; when dealing with foreign affairs, especially 
relations to the papal eee, he would not easily dis- 
rd his chancellor, or the primate ; in financial questions, 
rould not overlook his treasurer. But all the historians 
tioR only single individuals as inSuential counsellors, and 
B, too, are described as being constantly changed. The 
}rt&nt offices have, on the whole, so much the character 

revocable commission, and the few hereditary offices 
I relatively such unimportant actual duties attached to 
1, that a permanent constitutional body could not be 
ted out of them. The assumption of the existence of a 
lanent royal council, under the name of a " Concilium 



The ThaaiiTorita Begit ie de- 
d in tlie eoiuplalo accounta givnn 
ulox, to vliich we shftll again 
ia tbu rollowing period. Defl- 
«• the infoniiatioa reiipecting 
great officiuU it as a wt;ole, jet 
nneh i« utoar. that the pereona 
oally aclmiaistiT thu businoHa of 
ovarnmeiit, and oxeroiao an im- 
it influoDce upon it, are revo- 
appointed aervants of the King, 
Icial* appoLiib'd bj commission, 
bereiljtary officea liare onl; a 
linate poaltion in the flnnncinl, 
Tj, and jadicial ajatem, and arc 
numerouB as in atllec coUDtrJea ; 
kre diviited into two oloasea : — 
Jrand S'rjeanliift, rorreBponding 
be higliei lioiiauhiild mitilstfra of 
tontluiiDt, high Btowurd. great 
lerlain, eooatitble, Duirahal, butler 



ii. Lmeer Serjeanlie*, oorreapondlng 
to the lower miriiatera in tlieir various 
degrees, and combined, not merelj with 
knigbta' foea, but also with other poa- 
aeaaions whiuh were free of aeiTice and 
Boutuge. 

Tlie ayatem at management of the 
Norman kings, however, did not allow 
Bcrjeantiea to he ereated in too great 
nuiubera, and conceded to them neilhor 
coDBidemble posaeaaiDQa nor an in- 
Sueuee upon the government of the 
Etate. From politiciil reasons it la 
probable that in tho oourse or the 

liddlo Ages, more aeriennt 
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Ordifutriam," or " select council," is rather an anticipation of 
the resnlt of circumstances which only developed in latw 
times, in the order which I will proceed to state. 

Under WilHam the Conqueror everything indicates a 
" gourcmcment personnel " rendered necessary by the complete 
change of the whole political system, in which the King feels 
himself strong enough to leave behind bim in the times of his 
absence some great vassal as governor in his stead. 

Under William 11. this was avoided, and a royal chaplain 
was impowered to conduct the business of the State, in which 
the oppressive fiscal system and the firmly established 
bureaucratic institutions of the Exchequer become developed. 

Under Henry I., and the long mle of his grand-justiciary. 
Bishop Roger of Salisbury, the Exchequer became established 
as a permanent general direi-torifim ; which may be compared 
with the German centra! military and demesne ehnmbers, and 
which was at that time the only permanent central department 
ofState {cunanim omnium antiquissbnu), the other busiuesa of 
the central government being conducted by the Ki ng, with 
counsellors whom he frequently changed. 

Under Henry H., the Exchequer is further developed into 8 
department, organized in corporate fashion, with periodic 
sittings for the financial administration and similar business, 
and into a corporate royal court, while the other business of 
the central government is still carried on by the King with 
counsellors whom he frequently changes. 

Under Henry III. a government council was first formed as 
an administrative body for the discbarge of the whole business 
of the State, which formed a basis for the adrainietratlve 
nature ot the permanent councils of later times.*" 



••• Tliough in direct oontnulic- 
tion to tlia oharanter of tlie offlces. it 
iB almost inipoaBible to eradicate the 
view nhich insista upon a pemiaoFnt 
rojul council in this period. So soon 
lu the KinR diBclmrgcs the cnrrent 
bnFfocn of GoTpj-niDent «ith a amatl 
number of BUtp otGduU, lli 
properly constituted ' 
nWiim ■' n 



ytain 



Ordiiiariuia 



" Select Council," 



immedintelf aaennwd. 80 aoon Oi he 
appoint! a judicial oomiuiaBiau. this U 
- - ' - ■ - ee taken to be a " Coneittum 
1," either identical vlth (be , 
iudepi^ident of it. If the 1 
King only once in delii>ep»tlon with ■ 
meeting of oouuBellora. eumpiMed of 
prelatea and hRronn. eetllen important 
mcnaureB. tbia i« regarded a* a "Mag- 
Hum Concilittni," alnioet idciitinil with 
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the Upper House of later times. Where 
historians speak of any great gather- 
ing, on the occasion of a festival or of 
a critical state of the realm, a " Com" 
mune Concilium" is made out of it; 
which is either supposed to compre- 
hend the collective body of the Crown 
vassals, or something more or less. 
Even Parry, who in other places is so 
clear-headed, is unable to keep clear of 
this traditional method of regarding 
things. " The first was the King*s 
Ordinary Ck)uncil, consisting of pre- 
lates, earls, and barons, selected by 
himself, and assisted by the chancellor, 
chief justiciary, the judges, and other 
officers of State. It was not only a 
Council of State, but the Supreme 
Court of Justice, and met tiiree times 
every year at the great festivals of 
Easter, Whitsuntide, and Christmas; 
sometimes at Michaelmas, and at other 
times also by adjournment. 

**The Magnum Concilium was a 
larger assembly of persons of rank and 
property, convened on extraordinary 
occasions. 

*^ The Commune Concilium was a still 
more numerous body, collected together 



for more general purposes" (Pari. p. 10). 
It is difficult altogether to form any 
definite ideas from this. Similarly, 
Hallam (Middle Ages, ii. o. 8, note 13) 
distinguishes between a Commune Con- 
cUiumt consisting of all the Crown- 
vassals; a Select Council for judicial 
and administrative purposes; and a 
Court of Kin^i Bench, wnich is said ta 
have separated itself from the Select 
Council in Henry II.'s reign (e/. also 
Stubbs : Index, s. v. " Council "). The 
error lies in the pedantic interpretation 
which would create constitutional 
bodies out of a government with 
changing counsellors. The shapeless 
form of the Norman central govern- 
ment has brought later historians also 
into the difficulty how they are to 
denote the relation of that permanent 
official body, the Exchequer, to the 
so-called Curia JUgi$, Madox (i. 154) 
expresses his views with great caution, 
calling the Exchequer a portion, or a 
limb, of the Curia, a sort uf Subaltern 
Court; which is ooirect, if under the 
term Curia we understand the whole 
central government in its shapeless 
state. 
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CHAPTER XVII. 

®ransft(onaI ^erfoli— Stmrrant gjustfces— gjustfces m 33anco 

— ®r{g(n of (Estates of tl)e laealm. 

However strong the Norman State, by its institutions, might 
seem to its contemporaries, yet the "weakness of a purely 
personal Government, which was ever losing its support at 
the death of the ruler, soon began to be apparent. A 
recognized and duly entitled monarch, and a powerful person- 
ality, are the necessary conditions of such a government. 
Both these elements were wanting in Stephen, whose usurpa- 
tion of the throne brings about a conflict which, with few 
pauses, fills up the whole of his reign. It is in England the 
period of sword law and similar to the interregnum in 
Germany. The poor rural population were compelled to do 
villein services, not for royal castles, but for the strongholds 
of the petty lords. *' Erant in An/flia fere tot tyrannic quot 
domini castellorum.'* A principal condition of the tardily 
concluded peace was the razing of the new fortresses, the 
number of which amounted to 126, and according to other 
accounts to 375, or even to as many as 1115. We can 
understand the satisfaction with which, after such a state of 
things, the people hailed the undisputed succession of 
Henry II. to the throne, and the concord which subsisted 
between him and his realm. 

Henry II. seems from the first to have found the best 
security for the new throne in reforms affecting the administra- 
tion of the realm, which, especially after the commencement 
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of hia conBiet with the Cburoli, are of a sweeping kind. 
About a hnndred yeai-3 after tbe Conquest three changes aro 
almost simultaneously introduced, which, although they have 
been already separately treated of in considering the develop- 
ment of the prerogative rights, must he here more narrowly 
examined in connection with one another ; (1) the centraliza- 
tion of the administration by means of itinerant justices; 
(2) the institution of an official hench of justices, as a royal 
court ; (3) the Erst beginnings of an estate of the realm 
formed by the greater barons. 

I. 1S;tE instttutton of itintiant {ustttcs was based in an almoRt < 
equal degree upon the needs of the political government, and' 
upon a concession made to the most pressing interests of the] 
nation. The administration of the counties by the Vice- 
fomiles had from the first suffered from grave abuses. For 
this reason even under Henry I. the Virecomitt's bad begun to 
be relieved of certain judicial business hy commissiouerB t 
fiiom tbe royal court. Reliable information on this point is 
given us by the oldest extant Exchequer roll, the date of which 
(according to Hardy's researches) may be safely assumed to 
be 31 Henry I. (1131). This rotulim declares what sums those 
living within the jurisdiction of the court owed as a result 
of the pUcita -which the commisaioners have held; e.g. 
" RobertitH filius Toli, debet XXX mareag argeuti de placitis 
G. de Clinlnn." The total number of the commissioners who 
were appointed was nine, among whom are three court lords, 
whose names also occur in tbe administration of the Es- 
chequcr, and as King's counsellors : Ralph Basset, Richard 
Basset, and Geoffrey de Clinton, The remaining six are 
greater vassals of the Crown, residing in the neighbourhood of 
the counties for which they were associated as commissioners 
with one of the three first-named. The sums, which were to 
be paid in to the Exchequer are always only credited to the 
name of one of them; and it is never proved that several 
commiasioners were engaged at one and the same time. Wo 
can accordingly deduce from these entries, that towards the 
end of the reign of Henry I, an innovation was introduced, in 
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no longer assigning the Crown cases reserved (plociio regit) 
by commission to the sheriffs, but in appointing a Bpeoial 
commission to deal with them, which was in the prescribeil 
manner so distributed among the counties, that a royal eom- 
missioner instead of the Viccmnirs held court with the men 
of the county. Under Stephen, this institution, like the whole 
central administration, had indeed coiue to a standstill. But 

, all the more pressing was the necessity whieli Henry II. 
found for appointing more vigorous commissions, since, onder 
Stephen's reign, the sheriffs had been appointed by the two 
claimants to the throne fi'om among their partisans, and the 
presentation of accounts and inspection of the Excheqner, 
had both fallen into abeyance. Now begins a much more 

I comprehensive system of itinerant htirones or jiisticiarii; 

I existing both for administrative and judicial piuposes, so far 
as these could be separated fi:om one another under the 

I Norman form of government. (1) 

A system of delegation was very necessary for government, 

I and especially for financial pm-poses, for in the confusion of 

I the times, the royal rights and dues had suffered from 
numerous usurpations. A uniform rating of the tenants for 

I the tallages and similai' impositions was dilEcuIt to compass 
by means of partial and corrupt sheriffs, the appeals against 
whom had become more and more frequent and pressing. At 



, (I) Tliosj'gtDm or itineraJit jitstiooB 
ilins no olhcr origin but the praoUoe n( 
; Ihe oentml odminiitnitiaii, and tbo de- 
I freeing riglit of tho BoTereign, nnd 
I hnrdl; an^ documontHr; basis but tlie 
I Dolices cootaiucd in the Exchequer 
I accaanta. Upon this is grounded tbo 
Biiromury wliiuh Modoi hsa compiled 
with great care. The later law books 
I speak of the juttieiarii trranla, as 
B cnstomar; institution, eg, Brncton, 
iii. o. ll-l». A Ktiev of all Uio 
various notiwa is oootAincd in tlio 
I treatise of Edward Fobs, " Tho Judgia 
' nf Eiiglond" (London, 1848 «o,). tl"" 
first two volumes of whifh deal with 
this period. The niiCbor has roUenti^d 
from tliis era pereonat notices of no 
fewer than 580 ji'"' "" 



results are the following. Under 
lienrf 1. the Magnat iCotufiu, 31 
Uenr; I. only gives a limited appli- 
cation of pUxnUa regiii. During tUe 
flrat eleven joors of the reiga of 
Henry IT. (tw under Stephen), a regnlmr 
institution of tho kind OAnnnt be proved 
to have existed (Fobs, i. 171). It wac 
the coclcsiastical dispute with Thomaa 
Becket wliich first' appears to have Mt 
the great and popular nfonna in 
motion. From 116G down to the oloae 
of this reign, the itinerant coiDmia- 
siouors form a roeutar choin, wttli 
scnrcely a, break (Poss, i. 174). "The 
objects of the jndioial odministntlon 
come prominently turward from lli 
Henry II. 
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tlie Bams time these Gommissions served for a periodical 
Bcnitiny of the manner in which the Vicccomites discharged 
their office. To a still greater extent, as early as 15 Henry 
IL, -we find commissions of prelates and harons deputed with 
definite articnti for the purpose of inquiring into abuses of I 
oiEee committed liy the sheriffs, their under-hailiffs, the ] 
manorial stewards, the forestera, and others. As delegates ^ 
of the Exchequer, these commissioners are called "bamnrs i 
rrroittcs." With these financial schemes military objects 
could also be combined, which partly affected the castles and 
their garrisons, and partly other temporary measures. After | 
the year 1181 the more permanent business of organizing the I 
national mihtia was added to their duties ; and now that the i 
old system of tlie Saxon national defence was again revived, i 
its uniform enforcement could be secured by means of itinerant | 
commissioners. These commissioners had to gather together i' 
and review the men liable to military service {assisn de firmii \ 
habeiidia), and to inflict fines on those who neglected to 
appear. 

Still more general was the need for commissioners for ' 
judicial purposes, and especially for the administration of 
criminal justice. WhUe the land still suffered from the effects 
of sword law, the right reserved to the sovereign of calling up 
important criminal cases before him at his court, took an- 
other form. The King's peace bad to bo repeatedly pro- 
claimed ; and where the sheriffs lacked the power or the will 
to act, it had to be enforced by commissioners, who often / 
proceeded in a summaiy way. From this point of view, all j 
crimes of violence on life and limb, with rebellion, man-/ 
slaughter, arson, robbery, abduction, forgery, " cf si quw sitnf\ 
/;imUia " were actually brought " before the royal court "I ' 
(Glanvill, i. c. 2) ; that is, the reservation of the royal right 
of intervention had produced a periodical commission of 
criminal justices delegated from the royal court. At the 
name time, the Hundred's duty of presentment was re- 
organized, and the itinerant commissioners were entrusted 
with the guidance of the parochial committees formed for 
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this purpose, according to uniform inatructions, capitula 
coronx. 

' Itinerant commissioners were also employed for the par- 
poses of civil actions. The reason for this lay in the 
nature of the law which was to be applied. The judgments 
of county and manorial courts touching the inheritance of 
fiefs, form of dower, and the rights of the feudal lord with 
regard to his under-vaBsals, which were still considerably 
divergent, required to be reduced to a definite uniform 
system ; and pubhc policy likewise demanded the settlement 
of questions affecting the status of the knighthood and the 
'freeholders {qtissstiones sUitua), From these and other reasons, 
on increased number of civil actions are now transferred to 
tho court (Glanvill, i. o. 3) with the general reservation 
"'quodlibft placitnm de libera tcncmento vd feod-o jmtest rex 
trahcre in curiam sumii, quandn vidt " (c. C). After the way 
had once been opened, a flood of such actions streamed to- 
wards the coui-t, which was then opened to them only on 
payment of a fine. A very usual sum was five marks ; we 
meet once with one mark for an action brought in respect of 
:a hide of land; and then, again, a hundred marks for a suit 
brought for a manor ; ,£100 for an action between the abbot 
and the citizens of Whitby, etc. Sometimes the King grants 
to persons of rank or to monasteries the privilege that they 
should be prosecuted at no other place but before him or his 
chief justice. Hand in hand with this goes the alteration 
made in the procedure and rules of evidence in the civil action, 
which has been touched upon above, according to which, in 
actions relating to property, and hereditary and possessory 
suits, the parties were allowed to choose whether the case 
should be determined by a committee of the lawmen 
{recognitio), instead of by the duel. As being a deviation 
from the ordinaiy law of testimony', this needed a special vrdt, 
which was issued on payment of a line, but at first only to 
" well-affected " knights and freeholders. 

This system of itinerant commissioners, employed for such 
diverse purposes, remained for a long time in a state of flue- 
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tuation. Madox has collected the names of the commiB- 
aioners of 12-13, 15-17, 20-26 Henry II., which occar in the 
lotuli. But it is difficult to obtain a clear view, aa for long 
their appointment depended upon momentaiy needs. But 
the aims of the admiuietration of justice become more and 
more definite, and financinl and military ends and objects 
are associated with it in a more and more temporary manner. 
Sometimes we find commissioners who restore order in a 
certain place (justices of oyer and terminer) ; sometimes 
general criminal commissions (justices of gaol delivery) ; 
sometimes special justices of dower, justices of assize ; and, 
then again justiciarii ad omnia pUicita, or jnsticiarii itittcrtintes 
for general purposes (Braeton, iii, c. 11-13). At the Assize 
of Northampton, 22 Hen. II. (1176), the institution haa 
attained a more definite form, by the division of the country 
into sis circuits, which even then comprised the same 
counties as to-day. Criminal as well as civil actions were 
assigned to the commissioners ; as also were the superintend- 
ence of the procedure by presentment, the guarding of the 
royal rights on demesnes, escheats, feudal dues, feudal ward- 
ships, etc. This arrangement, although it had been settled 
with the advice of a gi-eat assembly of notables, was again 
altered in 25 Henry II., and a new division into districts 
attempted. lu the year 1194 new commissions were again 
appointed with an extended employment of juries in civil and 
criminal cases, and with authority to collect the tallages and 
crown dues. Finally, the division into si-t circuits has lasted 
down to om- day ; though for a long time general and special 
GOmmissiouB, regular commissions, and those appointed 
ex tempore, continued to exist side by side, (a) 



(a) A now epoch in iutrcNluced by 
lliu extraordinnry Asaixo of Norlb- 
Lumpton. 117ii: at wbiab the counties 
"« diEtributetl into lix circuits, and 
g juttieiarii appointed for cncli 
" Here evidently a new organi- 

nas intended, for nbicb it vaB 

«On»idered<>nromoreadviBab]eti)0bt&iii 
llie sBient of the mrliorii icrrn: Allow- 



ing for ull poBBiblo cipacEion of tlio 
royal sovereigTi ligbta, slill IliD initi' 
tution of ilinemnt commisbioDerB con- 
tained a dangaroita innorution upon 
the Legea Edunrdi, aud tbe principle 
of obtaining jnilgment by u judieiam 
partiim. Falgrove (i. 295) assuineH 
(and, foT the beginoiDgB of the initli- 
tution, probably rfghlly eoough} tbat 



I 



The immediate management by tlie court of such an eaor- 
mouB amount of business was sure to exercise an important 
iniiufuco upon the form of the central goverament. Hitherto 
the Exchequer had been the only permanent magisterial de- 
partment with organized offices ; all other national business 
was deliberated upon by informal " foiiseiU," and partly dealt 
with by judicial commissions in the usual forms appointed 



the itinerant jugtices were only eom- 
mUsioned to examine into the fucte. 

I trbilBt the judgment vub reserved to 
the King at coait. The peculiar fonii 

fof Norman court juslice hwl, huweier,| 
bronghtuboutin Englamlii Bubmiaeion 
of the p«rtie», which found no parollel' 
ripon Uie Cuntineat. A injuX special 

t commiBBioner dow brought with bin] 
the authorit; of the King himBelF; 
' whenco an appeal to the Curia Ittgif't 
that ie, to tho auprome appoinllDg 

, power, vag congidercd uaeleaa. Hence 
can be explained bow conimiBBioDerH 

I in eaob early times not only aoted as ' 
expounders oF tlio law, but themselves 
ga,ye indgmeut. and tliat (at all events, 
to judge bv its rcBullB) their sentence 

I WM ootiEidercd final. Even in Bume- 
what early tiinea the comminsiotiB of 

J'uBtices appointed to pronouDce final 
udgment on crimes in the name of 
Curia Itegit ran, "ad auilfendum et 
Unainundam." If a number of county 

' JQStiocB were asBociated with these 
commissions, this was but a rtminis- 

, cenee of the old position of tho wilnn, 
and Boon became a formality. The 
some fute befcl it that appeared, in 
later times, iu the decay of tbe institn- 
tlon of Bobofron in Oermany. But if 
ihiHconditionofthings.whicbhadaHaen 
ftODi the nccoBsity of juBlice. was to 
become a permanent politica.! inBtitu- 
tion, it can eiiBiiy be t-onoeived bow 
even hd absolute goverument deemed 
the BBBent of the Crown Tuasals advia- 

, able.especinUy in those days of church 

Suorrels. We cnn perceive, noverthe- 
198, how little lUc resolutions of such 
' Hseembliea of notables [•osaessed the 
binding force of positive rules of law. 
Within three ycom. at an Dssembly 
beld at Windsor (2G Benry IL), tboto 
resolutions were considerably altered, 
although at Ihm asBembly only a 
number of prclalea and Crt^wn vn; wla 



are mentioned nfter UieordinaryCishion 
of royal couooils (Party, Pariianients, i 
16). The country is now divided into ' 
fom circuits, and the conBtitulion of 
the coumisBiouH altered (Fosi, L 171). 
In later times, we find, as n mle, at 
Iho head of tbo list of the itinerant 
justices, Buch onlinary juttioioHi ns 
are at tbe same time memhcta of the 
bench of tbo King's court which htA 
been established in tbe meaotiine. 
Then follow those who were raerejuafi- 
ciiB erranta, frequently under- offloial^ 
wbo in later timoa were promoted to ' 
bo regular jiiriieiaHi. Landowner* ' 
and clergy of tbe coonty were often 
added tDtbeirnumher,espeoiaUy whorei 
it was a question of collecting tallagBs 
and other iuipobitions (Foss, t S3). 
335). Undor John the circuits weri, 
intermpted for aevcial ycara.espcciklljr 
when tbe king held circuit iu peraon, 
in which cosu ho was BCCompani«d by 
a few ju«ltcturi7(Fass,ii. 27). Viid<r| 
Henry UL, a luBbop or an abbot, uidi 
one or two ordinary JuiHciaHi of Uw \ 
" bancum " ore genoiully at the bead of \ 
tbe oommiBsioo ; the others are gnster ' 
or lesser vassals of tbe Crown, ordenj.' 
of thecounty(FoEs,ii.l9I,192). In tEs' 
middle of the thirteenth century, tlie^ 
law-book of Uracton gives us the fm 
mula of a special writ issued for thei 
appointment of on itiucivnt justJM.A 
" Coaiiituiiaai rot jiifliliariamtui 
UNO irnin iliUctii ft Jtiielihnt > 
A. B, C. uil ilinerandam par eowi 
W. da omnibut omMm et ptaciliii, (am 
mroMc noafrjc guam alia, teeun^him 
t/uod in Bkvi fiwro de geniiraii m 
moniti'me iiuir fobii direelo r'— 

The manner in wbi 

iliou of rcpagnitiimu kodl 
, . of presentment wert 

', bincd with the itinerant jnstiM 
been diKCribed above. 
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for the purpoBG. In tliia informal manner a permanent 
creation arises. 

II. This was the origin of a <!tourl of Bina's aStnrl) under 
the general name of Ciu-ln lie<jis — a second permanent official 
hody existing side by side with, and to a great extent blended 
with, the Exchequer. The judicial casea reserved for the King, 
which had heen in earlier times assigned to the Exchequer 
or a county coiurt, were now as a rule dealt with by itinerant 
commissioners ; who might be members of the Exchequer, 
and also might be other prelates and barons, learned in the 
business of the courts, and assisted by under-officiala of the 
Exchequer or other clerks. These commissioners found 
themselves on the one hand continually obliged to refer to 
the Exchequer, with which they remained connected on 
account of the fees, fines, escheats, forfeitures, tallages, and 
other financial and military busiueaa ; and on the other hand, 
the itinerant justices had numerous cases to determine for 
which they had to frame new maxims as well as principles to 
determine both the procedure and the law which was to be 
apphed. Under Henry 11. there was instituted for these 
weighty juridical questions a sort of bench or hanvitm, consist- 
ing, it appeai-3, at fii-st of itinerant justices, and to a certain 
extent identical with tho functionaries of the Exchequer. 
The summiis jitstkiariiis is the head of the Exchequer and 
of tho hiincum, and there existed for a long time a similar 
arrangement to that which still exista in England: viz. various 
magisterial departments composed of tho same persons as 
functionaries. The same person can bo in his capacity of 
itinerant justice, a justice in Eyre ; as a member of the 
Exchequer staff, he is a baron of the Exchequer ; as a member 
of the King's court he may be a justice in hanni. Hence it ia 
difficult to determine the exact year with which the formation 
of a bench of justices began. In any case, the authority we 
possess is a decree of 24 Henry II., according to which five 
commissioners wore appointed, "who BhaU not journey 
through the land, but shall hear pleas at com-t." Tho busi- 
ness was so distributed that the great mass of it was die- 
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charged by tlie itineraDt justices ; but the more important 
cases wero dealt with by the judicial bench, that is, either in 
the Exchequer or in the King's court in banco. (2) 

During the second half of the reign of Henry II. we arrtre 
at the following definite results : — 

1. A considerable number of persons form a permanent 
body of justices, under the title oijualiciani, who are so styled 
officially in the royal rescripts. Soon after Henry II., royal 
patents addressed to the ' ' Chief Justice and his other justices 
of England " are met with, which formally express the official 
character of the ordinary justiciaries. The chancellor, too, 
acts as justiciary, as do occasionally also all the great officers 
of State, whom we find among the itinerant justices acting as 
heads of the commission. That the clergy, being learned in 
the law and in the discharge of business, are much and con- 
stantly employed, is shown by a hst (Fosa, i. ICl), in which 
occur amongst the chancellors and justiciaries of the period 
the names of five archbishops, eight bishops, three abbots. 



¥ 



Beuch is in like lUBiiQer b creation or 
the odministnitive pmotioe. It first 
appeatis ia tlio admiaistrntive recnrda, 
la then rccogaizeJ in the law bonks oi 
KD existing institution, and is finally 
traced back to common lav. The time 
of ita origin must be accoMinglj deter- 
mfDod by a kind of oircumglantinl 
evidence, to which the word j'usf ieutriua 
give« OS a dno. Formerly every royal 
ODinmissIoner was bo called, c.^. those 
who were entrusted with tho druwin^ 
up of Domesday liook, tlio royul 
oommiuionorB in the tamy, and oven 
ship captains 'Jatticiarii uaei'iiii rajii). 
It vt* not until the time of tjenry II. 
that the term received the more special 
meaning of a pormaDcnt eoiamiaariaa 
for jodioinl busiuesa. Sucb onmmie- 
sloner-jqsticei were forraorlj uo more 
frei^uently foand than wi^re permanent 

juttieiorint, too, docs not become an 
ordinary olBceT of the realm until the 
time of Heory 11. As late ■» 1105 and 

1177, Uoveilcti terms the jUHtices ap- 
pointed by thu King, oiiite imieflnitely 
"fidtia," "familiai'e*,' and "Imronet 



eiiriit," ThcreeoftatnlyoxiBtedaelanr 
circle of prelates and barons about tha 

ergon of the King, who as being nwn 
tmeil in the law were habitnallj 
employed in the Exchequer and cm 
cnmmisaionB ; but they fonoed nr> 
" bench," and bod no permanent offloM. 
The Bsalses of Olaroodon. that is, tho 
yew IIIH or llti5. appenr here, too, to 
be the turning point. With this dat* 
begin the rogului lists of the itinerant 
justices. Thu necessity of issuing 
uniform instructions to tbi^ao oommla- 
sioDcts, and the neoeHsity for a mutskl 
commutilcation of, and accounting fbr 
till' legal prioeiples to be applied, BOMt 
led lo the formation of a beocb. In 
which could be found the neceaMty 
uniformity in practice. A furlhor eloa 
to the date ia jciven by the fees wblab 
ar« paid by suitors for license to bring 
their plea before the Curia Btgii ; the 
ol Jtst instances of such Hues are Grand 
in the Exchequer rolls. 15 Uenrj II. 
(Madoi,i. 96,429). Everything piunta 
to tbo period IIGS-IITD as tluU In 
which tlie Court of King's Bench 
originated. 
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t arcbdeaconB, and two royal chaplains. From the time 

of the first formation of the Bench onwards, its members 
appear as a higher class of ordinary justh-kini, taking pre- 
cedence of those who are mere\y Just ices itinerant: but the 
latter were afterwards frequently promoted to be ordinary 
membora of the Bench, {ii) 

2. That at the close of Henry II.'s reign there was a perfect 
system of procedure before justices in banco at the King's 
court, is shown hy Glanvill's work. This procedui-e had 
attained to such a settled and scientific perfection, that an" 
eBtabhsbed practice of the judicial body must have for soma 
time existed. "With this King's- court, the momentous reforms 
in the procedure of the civil action {rcco;iiiilio} have been 
associated by Glanvill ; and indeed they were connected by 
him with the same disputes touching possession, ownership, 
and inheritance, that were simultaneously decided in Nor- 
mandy by committees of the rtcinetum, committees which had 
already long existed there as customary cnqiietrs. (h) 



(a) Tlio pertnanl iiccountfl buvi^ Ueon 
'varefulljr onUecteJ iu Fobs, toIe. i, and 
it, but a comparative ly mised emplny- 
■nent of the judges ie still contiDually 
mnnifeBt Thus, for instaDw, oui'o 
under U«Dry U., tho cbnncnllur aud 
the ooDstable logelhor hold tho useuch 
iif Kent; uiiiLer Biohiinl I. the chief 
justice, ArchbiBhop Huhelt, preeidea 
at tbu rounly owiee, nnd his col- 
IcagucB ou tlie commiaeiou deal nitli 
tbo iilaeita cororuc, tHateizioa, inherl- 
tsnou cnacB, cto. The tdjoJ dccreo oF 
H Utmry II., according to which five 
oomminnouere are appointed "'^ui a 
curia non rectdenttt," but whose duty 
it i» to hear plena at court (Beued. 
Petr. 206, 4.11. 1178), coiitaiua thc- 
origin, or at Itoal in iiti cviilrtipc^ nf ilm 
prior exiBleuoe fii' LI Im-ik-Ii '■f.IiEil'.-i"'. 

(I) For tho 111-..,, iliir.. ,(■ 1. 1. ,1. Mil, 

4:'v, i; Spei.m-, E."|iiihLl.|,- ,TL'irl>.lHVi.'".ii! 
). 101, 112, 12H. ^i□vc the MccL'j.tuncu 
of oidinary civil auilo ut euorl, aud the 
lilloiranDa of a rcco^ili'o, are royal 
favoura. And since iu hII cbkb leBcrved 
tlie ruling of the court pnnuppoaea a 
ixreorml act of the sovereign, llio civil 



actiou in the curia aunmes almost 
the form of a Uoman procedure by 
row.ript. The plaintiff must aiic out a 
writ for this purpose, for which he has 
to apply lo the secretary of the King, 
llio cEiaiieellor. Iu the regularly recur 
ring oaaoB, the writ suoo bccitiue I 
matter oC course, and was to bo ob- 
tained from tho clerks of the Ex- 
chequer on payuient of a fee. The 
initiatiTe writs now becamo Jurmube 
aclioaum, obtained through toe iuler- 
posilioD of the chancrllor as ogieina 
jtutKix. Thiougli the ouooiation ef 
the iticieiaut justices villi the county 
courtu, a uew urdo jutlieiorum arose; 
viz. commencement of tho action by 
writ, aumtnons by the Bheriffas under- 
oiHcer of tho supreme court, tUii wm- 
tatatio, and replies according to the 
Normau rules of pleading, in oertaiu 
cases cmpauellingof a jury (rraugni 
wliich iu course of practice bee 
(.ixtvudoil U) a ^rcncral employmen 
a civil jury. These oldest ptendinga 
are printed in the " Placitorum Abbn- 
viatio," (ISll. folio) more in deUil In 
ruljtTave, •' Botuli Curim Eegis," vol. i. 
from <i Itich. 1., vol. ii. I Joh. ; Load., 
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3. According to an opinion formtilj prevaleut, a civil 
division for the cnmmun'm pUcita separated itself from the 
royal conrt in hinco in Richard tlie First's reign, so that 
at that early time a douhle judicial body is said to have 
existed for the hearing of cases, a imncimi rrt/ig or rojaJ 
court proper, and afi'uiniin riimminii\ The chief authority for 
this assumption was Coke's preface to his Eighth Beport, 
which in making this statement contradicts Lord Bacon. 
The careful researches of Foss {ii. 161-179) are, however, 
sufficient to rebut this view. (•:) 

In the whole formation of the King's court in bniico, we 
must not overlook an original and long enduring connection 
with the Exchequer ; which can he explained by the fact, that 
the Exchequer had long existed as a magisterial depai-tment, 
in which the procedure of the central adminietration had 
become pre-eminently perfected; as well as by the fact that 
the centra] government still employed the same persons, in 
varied capacities, sometimes for financial, and sometimes for 
judicial purposes. This coutinuous connection is shown in 
the following points. 

(i.) The s>inimiinju8tici<iriiis was the common president of 
the King's court and of the Exchequer ; and the Exchequer 
as the elder magisterial department remained so closely 
associated with the other, that it was not until centuries later 
that au appeal from the Exchequer was allowed; whilst the' 
havcmii nyh became, immediately after its origin, the court 
of higher instance for the Imiifiim of the conuiiiinia jilacittf. 



; lesS^S. Tlie tiVHliso of Guilder- 
ID. "BeaitzundEitienUiitm inEng- 

' lHDd"(1'Ul>iDgeii, 1S64). giTCBauaefiil 
■kplch nf thifl fomiDlitry eyatcni. Hee 
alfloBmoiier,"EDl»teliungdei' Sohmu- 
Tgerichte." 

(f.) It is ooDoltiKive oiidencv, tliot 
tile thiHi pnsMigm in Glnnvill, nliich 
speak of tbo jutlieiarii in banro 
TOiiileTifet do iiot Bfty a wonl alioiit a 
double baneum, that other tontimoii>' 
upon this ]>oint is wnntlns, and niei 



of fncl, rlowii to Mogna Cliorta, only 
one TOiirt in hanai. The procecdiom 
before it were described hy GhillTill 
ua " coram jiaiieiariii itt bnnFit reridoh- 
lihii." Expressions, snch us "({fm 
hatrt in banix," were from Ricbanl 1,'b 
time tolerably frequent ; royal decncB 
irere aUo issued to the "jntlilU; in 
bancj," or to the "juttiria: lU baneo" 
(F(we, ii. ]71). The expressioa bonovM 
(bcnvli). to denote tbo jaitiaiiil body 
itstOf. did not, liowcver, becomB curient 
until tlie (oUowing poriod. 
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(ii.) All great officers, who were ex officio members of the 
Exchequer, and had their representatives there, irere accorded 
the same right in the newei" King's court. The constable and 
marshal had accordingly representatives of the same name in 
the King's court, aud in those courts which arose out of it 
when it became later subdivided. The same right was also 
conceded to those members, when the Exchetiuer of Jews 
became separated from the chief Exchequer. In like manner 
the office of the hereditary usher became subdivided. 

(iii.) The personal privileges of the officials of the Ex- 
chequer were transferred to the jiisticinriiis of the newer 
King's court; notably an immunity from the common 
amerciaments of the county and from acutages, and a 
privileged position in using the court trihimal for the settle- 
ment of theii- actions at law. These exemptions were expressly 
referred to the old privileges of the Exchequer, "jieriUiertdteDU 
sethTtili, ad scaccariani." 

(iv.) The ofBcea remained to a certain extent common to 
both, as was also the court house. The Great Seal was as a 
rule kept in the treasury of the Exchequer (Foss, ii. 9). The 
King's coiu-t properly followed the person of the sovereign, 
but its usual seat, notwithstanding, was with the Exchequer 
in Westminster (Foss, ii. 168). 

(v.) In consequence of the original connection sahsisting 
between both departments of justice, the routine of business 
was discharged by clerks from the Exchequer ; that is, ac- 
cording to its older pattern. Hence the unmistakalile coin- 
cidence of the rotnli and records of tho Curia liriiin, with the 
business formularies of the Exchequer. Even after the court 
had in later times become separated, the fines, amerciaments, 
tallages, aids, and acutages, were in the old fashion still 
accounted for to the Exchequer, by the itinerant justices. 
The old principle " recordntionan curieu regis iiuUi negare licet " 
(Hen. I. 31, 49, sec. 4), was an original principle of evei-y 
royal central administration, and did not fii'st originate in 
the manner of constitution of the King's court ; both before 
and after it was a rule for the Exchequer also, for which 
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^^^H it is incidentally recorded under Edward I. (Madox, ii. 
^H 25}." 

^^^H Both departments ore still always regarded as an emana- 
^^^B tion of the personal govei'nment. " In curia domini regis 
^^^( ifisc ill propria persona jvra dccemil " (Dial, de Scacc, i. C. 4). 
The king, whun it pleases him, appears himself as an itinerant 
judge, and presides in person in bunco ; instances of this kind, 
until Edward 11., have been collected by Palgrave; and not 
unfrequently a judgment is postponed on account of the 
King's absence. The whole primitive form of a king's court, 
as we can thus perceive, is as unstable as all new creations 
of administrative practice. With the rise of a judicial body 

I the grand period of the professional bureaucracy iu England 

^^^^ bad arrived. From Henry the First's day an official nobility 
^^^H begins to be formed, by means of which certain lesser Tassale 
^^^f and clerics attain the rank of greater barons. The clergy 
■ are still in possession of the Latin official language, but 

side by side with it, the Norman idiom and other technical 
qualifications assert themselves, in which the laity successfoUy 
compete ; among the latter a class of law jurists raises itself 

arttiy, uddleEXcd to the shtriO'. Tbe 
iulminiatrating body consiBts now ot 
thn chief justice and the bntvna: but 
nmong these the treasaror beeoraeB 
more and more promment. until, «ft« 
the dimtppeaninco of the cliief juitiw. 
he becoinva the proper presiding judge. 
Under Hearj III. the offica of Chaa- 
celloT ot tlie Excboqaer oppcan tii 
)iBVP arisen (Maunnell, 18 Henry IIL, 
c/. Thomua, "MateriaK" ^> lli): iu 
any case, from thia time he is mun' 
frequently mentioucd. From Edward 
I.'b time i. tteaauTcr'H lieuteuant in 
also found. The sittioEB in the Ex- 
cherjuer nre still held occBBionalljr 
under the perBoiial prfBidency of Our 
Kini;, vho at other times gives hii 
urdera by writing under his privatu 
hpbI, or verbally, and qnitQ inroimallv 
by meEEenetr. We iiiiull refer ogkili 
(I'haps. i-i, i'i) iu the rollowiu^ period, 
to the ]>0Bition of the obuncEllur, llii< 
olinncery of the realm, and to tliu 
ey^1Dtn uf the rolnli. 



" The Eifheqiier na a fiunncial 
I body appcarti under Iticliurd I. iih 
I Bovcrcd from the judicial body of the 
I Carta Regit. It miilinuea lo deoiiio 
' the legal questionK wilhin the Snancinl 
' adinioiBtratian, end the King still 
I makes nae of his right of nilowing 
' ordinnry civil actions to he decided at 
I his will, by the ImTonti trtaccarii. In 
' iU prinoipLil Hctirity, however, tlie 
' Exchequer is and remains the oentro 
I of the reeoipti and diabiiraemunts, the 
court of account fur the sbeiiffii and 
other accouuting portii-^. In the Ex- 
chequer the office of sheriff continues 
to be fatmed out Stiorifl^ osfhealors, 
and certain uuder-offioiuls. take Uieir 
□ath of office in it. In lihe inanner 
fcam the Exoheqiicr proceeds thi' 
(lepoeilJon of individuid sbcrilfd, and 
under Henry III., even a genoral 
deposiliOD of thom all. Tlie tc^inp; of 
oatlis of fealty, grants of feoffiuentM. 
cam promises ad scarcariiini, now 
frcquontly ooaiir. From the Eioheiiuer 
iasuea also the summons of the luml 
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to great importance. In spite of much jealousy an esprit 
de corps now appears to pervade the great body of eccle- 
aiaetical and lay officials, who find their common bond of 
union in the Chancery and Exchequer. It was the dignity 
of the profession, and the cultivating influence of their daily 
occupation of administering justice, which enabled, even 
under an absolute government, an honourable judicial class 
to be formed ; just as in ancient days, the Roman empire 
developed an honoured juristic body from the professional 
administration of justice. After the establishment of a Bench 
of Judges in the Curia Regis, the one-sided fiscal spirit of 
the Exchequer found a counterpoise under more enlightened 
reigns. In the law book of Glauvill, which was written 
OS early as the close of Henry the Second's reign, an un- 
mistakable progress is manifested, not only in the subtle 
technicalities but also in a worthier conception of the royal 
vocation of administering justice. Still more clearly is this 
judicial spirit shown half a century later in Bracton's work, 
with its very liberal views of the royal duties and of the 
power of the laws as being superior to the arbitrary will of 
the King. 

The old shapeless Curia Ri-gis becomes now embodied, for 
the discharge of two chief groups of national business, in 
two regularly constituted official bodies, the King's Court and 
the Exchequer. The transactions in writing between the 
King and these two are conducted by his cabinet council. 
the chancellor and his clerks. As a member of each de- 
partment, the King forms between them a department of his 
own; one which, as officina jiislki^, regulates the subjects 
of procedure and the actions dependent upon royal writ, both 
of which are nssigned by writ to their respective tribunals. 
From tho close of Richard the First's reign the chancellor 
keeps his own registers (rolidi cancdlariw) which, divided 
into the heads of Charter, Patent, Fine, and Close Bolls, 
have been printed in recent years. 

Side by side with these momentous changes in the adminis- 
tration, are seen the first indications of certain alterations 
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^^^B in the coriBtitution, the iaiportiiQce of -which cannot bo OYer- 
^^^B estimated. 

^^H in. ®x\^m of t&c eBstatr of CSrcattr Karons. In spite 
^^^V of the fully developed sovereign political rights, Henry II. 
^^^^ foimd his position less favourable than that of the first three 
Norman kings. The prevailing ideas of every age are deter- 
mined by the immediate past, and tliia had severely shaken 
the belief in the omnipotence of the kingly power. Stephen, 
as well as his female opponent, had granted a number of 
concessions and submitted to a number of humiliations ; the 
I ■ title and the privileges of the royal dynasty had been for 

I twenty years discussed in every cottage. After such eTents 

■ Henry II. did not find it an easy task to restore the old 

^^^^ form of government. "With the far-seeing shrewdness of 
^^^1 his race, he contrived to find first an able bureancracy that 
^^^f was subservient to him personally, in order to restore the 
f surviving administrative organization. The mass of the 

Saxon population was won over by exercising sharp sur- 
veillance over the sheriffs, by protection afforded to tenants 
against the arbitrary imposition of tallages by the landowners, 
by concessions made to the towns, by a universal extension 
of legal protection, and by certain restrictions on duelling. 
The somewhat milder enforcement of the forest laws and the 
feudal dues, as well as the Ktrict regularity of the whole 
administration, were acceptable to all classes. 

But the relation between Church and State had become the 
most strained of all. During the time of sword law, the 
privileged jurisdiction of the clergy had been expanded in 
a manner which was in direct opposition to the uniform 
system of the Anglo-Nonnan political government. Henry 
II. was no less determined to assert his sovereign supremacy, 
than was his ambitious primate, Thomas Becket, to enforce 
the new principles of the century on behalf of the supremacy 
of the Church. The ecclesiastical disorders now form the 
turning-point, at which the King found it advisable to pro- 
ceed only with the express sanction of the Crown vassale. 
He did this, as has been explained above (Cbaptei 
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simply by Bummoning to extraordinary court days the more 
distiuguished prelates and barons to discuss witli them im- 
portant measurea touching spiritual junBdiction. The first 
step in this direction was, that in January, 1164, the King 
laid before them the sixteen Articles of Clarendon, touching 
the submission of the ecclesiastical body to the royal feudal 
and judicial control, and that he had these articles recognized, 
confijined, and finally attested, by the greater barons and 
the bishops. Thus the innate national idea of the highest 
legislative power, " ronsensii incHorum lerrie," awoke to a new 
life. As the opposition of the Archbishop still continued, 
the King soon after summoned not an onlinary judicial com- 
mission, but for the first time the collective body of the 
great prelates and barons, in order, by formal judicial 
sentence, to declare the primate of the realm guilty, and in 
" misericord ill regia." The idea of an administration of 
justice by the " King in the national assembly," is thus re- 
vived, t 

The unfortunate course of the ecclesiastical controversy 
caused extraordinaj'y court days to be summoned more than 
once, at n^hich, in addition to ecclesiastical questions, im- 
portant reforms of the temporal jurisdiction were put forward 
for discussion, deliberation, and approval. In these the 
question was one of fundamental departures from the 
jiuUcium paritim, and from the Norman judicial custom of 
the duel ; a question of principles already enforced in practice, 
but for which the assent of the vassals of the Crown seemed 

t The state ut uccloBmstiail afiairB tlie Kinc of England Tfos not tlie aola 

in the lialf ccnlui; tiwa 116^1214, Ucad. To pot an eod to this stale nC 

undoubl^dlj prcpnred Ibe Wginninga ad'aiiB, BEiiry II. dwcided to lummon 

of a uew oonstUutioD of estutes of the tlic cxtruordiaary aaaizt:! at Clarendon 

realm. Tboagh the uncraiicbments of und Nortlmmpton in 11<!4, to oonainC 

the spiritual couuci!i< under ftt«pheji of the colleutivo body of great bnrons 

fum^ no recoguizenl precodenta, yet of the realm, all the bisbops, and the 

it becnmeJnvolunt&iilymMgnized that most dintinguishcd abbots, ull of 

eocleBiuiticalnffairsoould not be finally wbou emergnt from the great mtua of 

orderol by the sole authority of tlio tenfiiUi, a> an united body. Thu Dome 

King,' that the Cbttrcli represented a "owixe," which is henocforwanl umd 

political system standing on its own byhistoriansas wcllas by legal writen, 

righta: and that the English Churcli indirates the begintiine of a now con- 

fomied an iuaeparable branch of a ooption, whicli is tbe nnA step tovruda 

uniwraal CntliDlic Cbureh of wbitb legislative parliameute. 



to be advisable, in order to convert decided departures from 
the legal uaage of both nations into permanent national 
institutions. Seeing that it was vitally important for the 
King to obtain the vassals' sanction in the ecelesiastical con- 
trovcrey, Henry ivas obliged to make those measures which 
wore essentially necessary for the times more acceptable, 
by requesting the assent of his Crown vassals, a step which 
is always popnlar at the first beginning of a political con- 
stitution. The King also does not disdain, as in the Anglo- 
Saxon period, to proclaim once again, with the ad-t-ice of his 
Witan, the " King's peace ; " this was published in the Assize 
of Clarendon with the addition, " qiuiin dominrts rex Ilenriaia 
consllio arcku-]nscoporuin ct episcopornm et ahbatinn cietenimqur 
bariinitin snoriim const'iliiit" (Palgrave, i. 257). In this 
direction two innovations are conspicuoos, in which the 
national fundamental idea of the legislative power is revived. 

1. In place of the informal councils, the collective body 
of the great prelates, the earls, and great barons were sum- 
moned; in the resolutions of the council itself, this "con- 
silium archiepiscoponivi, episcopornm, tthbalam, comitum el 
baronum (optimatiim procentvi) " is expressly mentioned ; and 
at Becket's condemnation, this assembly acts as a peers' 
court in the form of a great feudal mria, and no longer as 
a judicial commission appointed by royal supreme power. 

2. To take part in the most momentous resolutions on 
one of these two occasions, there were also invited a number 
of smaller Crown vassals. To the Assize of Northampton 
(117C), the milltcs vt homines regis, were summoned in 
addition to the harones ; or, according to other accounts, 
also tho Vicecomites and harones seciindai di'jititatis.fj 

ft The neceisily of attaching Die tho public peace (FBlgraTn,"ComiiioD- 

tewporal vuBsala to the King's c«usH wealth," i, 257, ii. 178; •■ Select 

b; coDcosBioDs. cauBed Henry in thoss (.'hivtctB," p. IIS), lecognized im- 

twelve critical jenn, to lake counsel portant Inititutiona which baS apruag 

with his Dusenibiici of notablea touch- up from the pinctice of tho oanrta of 

in g other jiointB of Uio temporal Juria- Ian and of jmlice. According to the 

diction, which produced a. tnaterial Eing's idea, these were only delilMT- 

alteration in tlie customary legal system stive catatee, and wcro ofrtainly not 

Ilex terra:). The Auize of Clarendon intonded lo be prejudioial to his 

(1166) on the aiibjccl of uwiinlaining aovfrcign rightH. It nas believed thiil 
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In ooimectiou with these events, a dietiiietioa between 
baronet majoren and miiwres is first conspicuous in a Bolemn 
political act ; and this distinction has until the preBent time 
continued to form the subject of lively controversy. The 
word "baro" originally denoted a man [bitron and feme, 
btiranei cimtatia London, amrt baron, baron to the Cinque Ports). 
After the Conquest it gradually usurped the place of the 
Anglo-Saxon title of Tliane, apparently in order, like the 
Latin homo, to espresa the feudal dependence of the " men " 
upon the King. In comparatively eai'ly times, by baronea 
were pre-eminently meant the Uirones regie ; that is, the 
tenentee in capite, who from the first were divided according 
to the amount of their property, into greater feudatories and 
lesser Crown vassals. Thus property qualification becomes 
again connected with political institutions. Barones viajurcs 
and minores had for a long period been distinguished in 
the feudal militia. All such as led divisions of their own, 
were regarded as bannerets or officers in the feudal army. 
On the Continent, fifty militts, or at least twenty-five, were 
reckoned to one banneret ; in England, in proportion to the 
smaller scale of enfeoffments, a smaller number appears to 
have formed the unit of the cotisUibularia. In the active 
army, the King certainly appointed the commanders, but it 
was inevitable that the greater vassals, who by virtue of 
their feudal possessions had to furnish whole constahularia, 
should regard themselves as entitled by bu'th to be oflicers 
(seignfura) of the feudal militia. 



if the magnates nf tha land bnd onoe 
declarod Sleii oaauiit to an iagtltution 
colled for by the times, the nutter was 
net at reel by the new institution 
having obtniued a reougaition of ita 
lenity. This conoeption the politioal 
goTernmont adhered to for a whole 
ocmtuiy. After U76, we bear no mora 
of assizes under Henry II., nor of any 
under Bichurd Coour-do-Lion. It is 
not antil 5 Jobn that a royal decren 
is mentioned (Patent fiolls, 5 Job.) 
whlob regaluled the "itesizuofbre«d," 
" comTnuniconciIiu baroiium nottrorvm'' 
VOL. I. 



It may be that it wae neceasary to oon- 
neot the regulation of the priot's of 
proTiaions (as biing o measnri' of vital 
interest to the uoti'mal life) witli due 
formality nilh tlio A»»iia de paee $er- 
vanda umter Henry II. It is not ap- 
parent that any generul assenilily wns 
convoked at this time (25lh April, 
1201)[BHe8elden,"TitIo«orHDnour," 
735}: it appeurs rath<.'r Ibat only an 
ordinary oounoil was beld, wbtwe 
assent it was found advisable to 
mention at tbe promulgntion of the 
measure. 

U 
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From the first, the distinction between baronfa inajorea and j 
miTWree was known in the Exchequer. Keliefa, wardships, ' 
and marriages of tiie great feudatories formed the principal 
items in the financial administration. Whilst those of the 
single knight's fee were fixed at a hundred shillings, those 
of the gri^ater lordships were not until later times fixed at 
a hundred marks ; and in this respect we often find a dis- 
pute, as to whether the reUvium, of a fief is to be caleulated 
on the fief as a barony, or separately on the single fiafa. 
In computmg the amerciaments again, the greatest feuda- 
tories are more highly taxed ; on which account certain 
Crown vassals appeal against their rating a8"haronB," on 
the ground that they only possess single fiefs. A notable 
example of this is the case of the Abbot of Croyland (19 
Edw. II.). 

From the earliest timea barones majwes and minores were | 
distinguished at court. Of course it was only magnates who 
were able to attend the gorgeous assemblies with a retinae. , 
To them by custom an express invitation was issued, and 
by custom they were treated with much greater distinction I 
than the knight without attendants. 

For the same reason there had long existed in the popular 
mind and in the language of common life, barones majorei, 
and barones minores. 

We can easily understand from this condition of things, 
that contemporary writers make use of the expressions 
" barones mujores et minorfis," in such a manner that a later 
age was led to conceive of the difference thus drawn as a 
distinction in rank, which, however, viewed by the light of 
the law, does not in reality exist. A difference in rank would 
presuppose that the great estates were held by a special tenure 
in a different manner from the simple knights' fees, but in the 
great register of the fiefs made in the time of Henry III. and 
Edward 1., and which was printed in 1S07, under the name 
of Testa de Neville, the terms honors, hanmm, and feuda 
are used in such confusion that a definite and legal distinc- 
tion manifestly does not exist. The expert who wrote under 
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Heiiry VI. his treatise upon feudal tenures (Littleton on 
Tenures), upon which the later works of Coke and Blackstone 
are based, knows no distinction between tenure by barony 
and tenure by knight's service ; and this legal authority is 
sufficient to determine the question,* Just as little were the 
greater and lesser Crown vassals distinguished by their family 
designations. The greatest feudatories are sometimes only 
denoted by a Christian name, and sometimes by a family 
name, with or without the prefix " de " ; the same is the case 
with the lesser vassals of the Crown, and also with the 
under-vassals. In a few famihes (Baro Stafford, Earo de 
Greystoek) the word "bant" becomes customary for well- 
known reasons, yet this ia not peculiar to the greater vassals. 
These circumstances induced the Committee of the Upper 
House when examining into the question of the peers' dignity, 
to allow that an "estate of the realm" did not exist before the 
time of Magna Charta. The actual and social difference was 
still no legnl one, not legal from the point of view of public 
law, because no conr de baronie existed ; not legal from the 
point of view of private law, because greater as well as lesser 
tenentes in capile have equal rights of tenure. 

Notwithstanding that the state of the kingdom had repeat- 
edly compelled Henry II. to accord to the moat conspicuous 
Bpiritual and temporal vassals a voice in legislating, yet it is 



* Id the TelatioDB of private law no 
^i&erenoe oould anywhera be fnund 
betvTceD a koight's fue and a Imronf. 
All tliB inckleatul diatinetinnB ''nly rert 
opon tlie luitiiinletratiTe praotioe ; and 
even in the Tvessury letwrda it took s 
long time before the various amonuti 
of the reUvia led to u fixed diatinction; 
H in the Hot. 9, Uenr. lU., " Ptr in- 
quiiiUonem, gtutm Bex prieeepit Jim, 
idem Wallervi lenuit rf<i Sege in capita 
fer/oedum mililin, el rum per baroitiain " 
(Hadox, i. pp. 31B, 681, where ve olao 
find other initnnceiof the use of'baro- 
nia" and"fa)uor" for those posBeBtioOB 
which pay the great rclrmim of a 
linudrod muckB io a round sDni). The 
inuDDur in which the " DiaUig\u de 
Seaceatio" (ii. cap. 10) Bpeulcs of 
" tarcHiHB majtiret tl miauret" proves 



that even in tho practice oF the Ei- 
cheqner aa it waa in thoae dayi, there 
otisted as yet no fixed Itrminology. 
The law bimk of Bntctou {ii. p. 3a, «*. 
e> IB the first to biatify that id tliasR 
daya the tribunikla began in oerlain 
partioulart lo diatinguUi between " bo- 
TBnio" and "wMoriu "; "quod dfoelur 
de baronia not) eat ^itenandum in vo- 
toria, vtl alii* minoribn* feodit giuHii 
barrmia, qaia eapai turn babtnt ticfU 
banmia." Bat thia conneption Only 
Aaiu» from tlie middln of the thirteeDUi 
century. It wbb not until Henry lll.'a 
Teign.arter MogaaCliarta and a multi- 
tndo of other preocdents, thaX the 
popular tongue lAiguD U) apeak of tha 
"burooage OB the aura intol of alt , 
the greater Crown vausaU CP«nj»^ 
"PorliiimeiitB,"»i.J. , 
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clear that the King in convoking the notahlea had jast as 
much fi-eedom of action as be had in originating all the 
cons'dia optimaitim. The summons was issued on the groond 
of personal confidence, and especially to such as were already 
honoured with important confidential offices, it was issned in 
accordance with the custom of the court, which had always 
honoured certain great vassals with a personal invitation 
(writ), and it was issued on the basis of the size of their 
estates, which was known in the Exchequer, and with regard 
to the distance at which their places of residence lay, of course 
paying due regard to their personal standing and the opinion 
of their compeers. And accordingly these conventions were 
not " feudal parhaments," hut only great councils of notables, 
and for that reason they cease, and disappear for more than 
a generation. 

As to the form and effect of such a summons, nothing 
was definitely settled in this period. But there were prece- 
dents extant, cases in which the ffing had taken the opinion 
of his vassals " super arduis ncgoiiig rc^wi," and had obtained 
their assent. If this assent was proper in the eyes of the 
King, it appeared still more proper in the eyes of the vassala. 
For resolutions of this kind the denotation " asiisa,'" bor- 
rowed from the feudal curim of the Continent, is used ; and 
even the law book of Glauvill, in dealing with material altera- 
tions made in the legal and judicial constitution, lays stress 
upon the question whether they had been brought about by 
an assisa gfneralia or not. The monarchy in these convoca- 
tions had pursued merely temporary aims ; but for the first 
time for many long years the great barons had again assembled 
in the political councils. The historians speak again of the 
King as " cum irrindpibus euia dc statu regni et de pace conjir- 
mamla tractans." The rights of the estates of the realm had 
once more attained a definite form, and on this account the court 
days of Henry 11. were important precedents and of consider- 
able moment in the events which led to Magna Charta, and 
also as one of the bases of the later parhamentary law.-f-H- 
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hundreds of small feudal possessors, 
did not contain the element of a poli- 
tical peerage. This difficulty increased 
just in the times of the Crusades by 
reason of the numerous alienations of 
single knights'-fees and smaller parcels 
of land ; so much so tiiat we now meet 
with tenenUs in eapUe in possession 
of one-twentieth, one-hundredth, or 
one three-hundredth of a knight's fee. 
As it was impoBsible to draw a sharp 
line between the greater and lesser 
vassals, only the form of the royal 
summons remained wherewith to form 
an assembly of notables capable of 
legislating. If this summons was 
wanting, there was an end of the great 
court days. And thus it came to pass ; 
the Assizes of Clarendon and North- 
ampton were not repeated for a whole 
generation. — In modem times the 
critical theme of haronei majorei and 
minores has been again treated of in 



detail by Hallam (" Middle Ages "), 
and with much caution in the Peers' 
Report (iii. 87, 97, teq., 109, seq. 
254). If in the latter we are forced to 
acknowledge that the summons to a 
eoniilium regit at this period was ex- 
clusively dependent upon an act of the 
sovereign, this negatives the idea of 
an ** estate of the realm " consisting of 
Crown vassals, since the choice among 
hundreds was entirely dependent upon 
royal writ. The English nobility itself 
would be brought into difficulties by 
the confused idea that every vassal of 
the Crown in the Norman duria Regis 
was entitled to a seat; for the claims 
to a seat in the present House of Peers 
would have been innumerable if every 
descendant of a possessor of three or 
four hides, who at one time or other 
had belonged to the ienenies in capite, 
could lay claim to baronage by tenure. 
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CHAPTER XVin. 
i^tagna (ZDjbarta. 

After the rule of Henry H., "which was energetic, thongh in 
its latter years full of vicissitudes, comes Richard Coeur-de- 
Lion, adventurous and aimless, but a faithful reflex of the 
times in which he lived, and accordingly popular. The 
regency, appointed for the time of his crusade, soon came 
into conflict with the great barons and with the King's 
brother John. During the absence of the King, England 
again saw one party of the barons in feud with another 
discontented faction. With his return from captivity the 
personal rule of the King is restored, and he now holds a 
court day (colloquium) after the old fashion, sits in judgment 
upon his brother John and upon a bishoi), imposes a hide- 
tax of two shillings upon every hide of land ; but, engaged 
in unceasing feuds upon the Continent, loses his life at a 
siege. The absence of this knight-errant from English soil, 
which was, with the exception of a few months, continuous, 
proved extremely beneficial, in so far as it rendered the con- 
tinuance of an organized internal government possible. 

The reign of John which followed appears again to unite in 
itself the worst qualities of the Norman system. This King, 
who had already proved a faithless son and treacherous 
brother, forfeited by the murder of his nephew Arthur his 
French fiefs, and thus brought about the separation of Nor- 
mandy from England. He involved himself in a struggle 




with the papBiCy, and concluded it by a humiliating Bubmission. 
In his government of the realm he was still more aimless 
than Richard, harsher and more avajieious than any of 1 
predeceeaors ; he estranged all classes of the people succes- 
sively by cowardice and cruelty, by greed and arbitrariness. 
At length he brought about a crisis in which all elements of 
opposition against absolutism leagued themselves together 
and took action in common. 

First and foremost among these opposing forces stood the 
Church, which even under Henry II. had asserted itself as a 
power equal with the monarchy. The time had arrived when 
Innocent III., in the zenith of his might, at the Lateran 
Council (1215) proclaimed the Church as the universal 
monarchy. In his rupture with this power John brought 
matters to such a pass, that the Bull of excommunication 
was proclaimed to his face, and his deposition from royal 
dignity, and the absolution of his subjects from their oath of 
allegiance were published upon English soil. 

But among the temporal vassals also much had been 
changed since the Conquest. Since the Crusades the con- 
sciousness of the dignity of the military profession had 
mightily increased. The strength of the heavy-armed war- 
riors had for generations decided every conflict ; all the 
power of princes now primarily depended upon the number 
of Buch warriors. The equal balance of conditions through- 
oat the whole of Christendom, and the sanction of the 
Church, had created an esprit de corps', which under the walls 
of Jerusalem had formed for itself an universal code of 
honour, which even princes could not refuse to acknowledge, 
and which found in tournaments and social customs further 
support and expression. Whilst therefore the barony and 
knighthood began to feel themselves a unity, they were 
bitterly aggrieved by the arbitrary imposition of scutages 
and income taxes; and now, too, when in the Exchequer and 
in the government of the country bailiffs the prosaic system 
of amerciaments and fines had reached its climax, John, as 
the guardian of orphans, dealt with his feudal wards with 
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imheard-of injustice, and regarded the wives and dangbten 

of his greater vassals as objects for hja licentious desires. 

In the towns of England also, as well as amongst tbe 
freeholders, much had in the course of time been altered. 
The estension of tbe feudal law, with its rigid rules of inalien- 
ability and primogeniture, to the whole landed property, had 
in its very excess become an unnatural system, in opposition 
to which the natural laws of political economy and family 
life tacitly asserted their rights. By the circuitous path of 
royal licence on payment of a iine the alienation and partition 
of feudal estates had to a considerable ostent been resumed. 
Marriage and decease, inheritance by daughters in equal 
shares, escheat and regraut in smaller divisions, subinfeudA- 
tion, and even direct selling in parcels (which was done by 
the vassals on embarking for crusades, and was favoored by 
the Crown) had brought about new estates of freehold in 
laud. Mercantile and commercial business, promoted by the 
crusades, which had exercised a most beneficial infiuence 
upon the cities and boroughs, had, after the time of Eich&rd 
I., raised a considerable number of English towns to a high 
degree of independence. This class also, in spite of its innate 
loyalty, was in a humour to make common cause with the 
spiritual and temporal Crown vassals against despotism.* 



* Tbe events of the ongio of Mngna 
ChnrtB hare bwn porttajod by liisto- 
tinns with justidnblo predi lection. 
(Cf. Lapponbei^-Pauli, Hi. 293-487,) 
Fpr the puipoee of this desariptioD 
it is iinportBrit to couEidei tbe rela- 
tiooehip between the powers who 
lentcue together in thefictnf JunelSth, 
1215, against tbe oiDiiarohy : and the 
Bhifting of which in the following half- 
century broit^ht about saoh B marvel- 
laus obange in their pneitioDs. Tbe 
cniiDterforire of the Ctiurch was at this 
time the most imposing sb well as tbe 
moat stable. A r*b bishop Stephen 
Langton himself, id apiti^ of hia pro- 
laoLion by the Pope, strongly impressed 
by tbe popular feeling, tiat only under- 
took for a time the conduet of the 
moTeraeiil, bnt remnined stunni'h to 
tlie right oauee, and mnj- with JuBlice 



be cnneidert'd a patriot. But imm6- 
diatoly after sucweM bad bean g^ned, 
the imperious behaviour of tbe Cnrift 
towards tbe bamns reminded Che nation 
only too sensility that a spiritual bImo- 
lutism existed side by side with the 
temporal. Among tbe Crown vnsBala 
of thin period tbe majority had oal; 
risen to importance undor Henry IL, 
and owed their indueutial poBitlon to 
tbe newer system of political admjnia- 
Iration. At the bend of tbe armed 
opposition stood pic-emiD''Dtly the 
northern barong. In the framing of 
Magna Cbarta, tbe Bi'hool of the ofBdal 
nobility fonned under Henry II. ia 
recognizable. All parties of the then 
existing nobility apparently took very 
slight interest in tbe poesesnon of 
Normandy : for the ri-ouniioest of 
which no eflbrls ever appear to havo 
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But it was. above ail, the blending of the Franco-Norman 
and the Anglo-Saxon nationalitieB, by this time complete, 
which had imperceptibly undermined the foundations of abso- 
lutism. For five generations they had now lived together 
under one Church, one kingdom, one administrative Bystem, 
enjoying peace in common, and suffering equal oppresBion. 
The period of sword law under Stephen, and still more the 
ecclesiastical controversy with Thomas Becket, had at times 
elevated other antagonism above the national dissension. 
Parochial and family life had made intermarriage between 
the Angli and Francigense a daily occurrence. Under the 
strong political and eeelefliaBtical power a new insular national 
culture became matured, which through the septLration of 
Normandy from England developed its own characteristics. 
In this new creation the Saxon element predominated, not . 
merely in numbers, but in those peculiar attributes of character 
which the Anglo-Saxons retained unchanged in their family 
life, their manners, and their language. The sober, moral 
eameBtness of this family life, in contact with the brilUant 
and volatile nature of the Franks, proved the stronger of the 
two elements ; and finally in Church and State, in the com- 
munity, and in the family, assimilated to itself the Frankish 
character until, in spite of a continuing difference in language 
and in class ideas, it became onco more predominant in the 
nation. The greater portion of the powerful classes in the 
country were indeed still by name and descent Francigen© ; 
but with each successive generation, the population of the 
British Isles became more and more consolidated into the form 
of a nation Germanic in character." 



been miide. The powera of reBixUnce 
dUplayed b; tlie Ciowu vuasaU cer- 
tainly iuem lo hiivo beon atrengtbeiicd 
by Uie apirit oT ktiigbtbood, and by 
tlie aymputliiea or tlie UDder-Taanals 
snd freebolden. But auetom knew no 



becnme disoreanized auder a inarab]j 
oriheirownchoosinRr. Tlie scatteied 
poaitmn (if the military Svta, and 
itbove oil tlie want of flaanciiil mtauB, 



rendered a lasting reaiBtnnoe impreu- 
ticniile. Hanoe can be explained wby 
tlie barona, ofler a few montlls' struggle, 
were no match fur tiio fliimicial miwet 
of the King, with bis luiid soldiery 
and gnrrisoD troops. The JncreMtng 
importance of the frpoholdere and 
cities lia« been already adraaately 
eBtimsted by Spelmaa " on rarlis- 
(af. PoeTB' Keport, i. pp. 32, 35, 



dbelov 
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It ia these elements that are comprehended in the world- 
renowned events of the ISth June, 1215, which, under the 
name of "Magna Charta," are rightly regarded as completing 
the foundation of the Enghsh constitution. From the moment 
when John in his ecclesiastical dispute had collected together 
the whole military array of his realm to oppose the Eing of 
France, the consciouanees of their relation to this monarchy 

is UoubtleBs the roooncHiBtian of tba 
natiiiual untipathicB, ta wbicb tbe atten 

Suoted testimony of the "DialoguB de 
paroBno" ictera: "JameohatiilaHlOnu 
Anglicit et Norniannii tt allemlrum 
laorei dvcentilmt tvJ nubentlhai, 4ie 
ptrmiilm innt tuitlona, uf Hz dtieani 
pnttit hndie, qtiis Anglui ouu Nor- 
mannui riC goitre." AUbough in 
former times the aaliiniKlcotilraat of tbe 
Fntncn-Nomiiili and English natioD- 
alitiefl was perhaps overrated, yet the 
recunt reeearcbos of Freeman (vol. w. 
Appenilix W) perhaps, on the other 
huDd, go too far iti weokeniDg and 
anr^errating tbe Datiunal ounlrBBt. 
" What Eugliahmen Buffered from wtu 
mainly that irregular ofteu UDdt^igned 
oppri^Hiion, vhicb must take place 
wlien the laws of a conquered people 
are adwinigtered bj tiieir cimqucrora" 
(Freeman, iv. p. 14). "The imseeaa 
of William's invaiion wm ■ distiiiet 
trinmpb of one language, one iiioda 
of warfare, of ono socisl aiicl political 
■ystem over anolher" (Freeman, iv. p. 
17). The point of view iDsiated upon 
hj Stubb* ii correct, that the Nonuan 
monarchy, vitb laudable ooniiietency, 
upheld the lepil equality of tbe two 
nations, aud Ibst tho pressure of tba 
Kormitn nationality was piiiicipHllj 
doing lo the Normans baving taken 
possession of the higb oflleus in tbe 
Blate and tbe groat laodtd pmpcttieB. 
The natioDRl oonlniBt is oroftrtHi by 
this Bucial one, but the nutional anti- 
pathies in oonsequenoe were rather 
embittered than molliQed. A dei:ply 
rooted national dtnoniinn la proved 
Dot only by oredible biBtoricol evidence, 
but abovH all by the Uniform bearing 
of the Angto-SitsoD populutioii nt every 
attempt at iosurrecliou by Nonuan 
great vaHSals; It is errdeueed nlao by 
tbe decomposition of the uoOBtttutioD 
of the counties, which was erery' 



where visible, owing to internal dis- 
aenaiona, that ooald only be rooted in 
tlie national element. Absolutiam wna 
founded on tbeec diuenKioDS aJone. 
and that it had taken root there ia 
shown by the stability of tbe tendency 
to freedom from the moment of tba 
blending of nationalities. In spile of 
all changes which the positions of 
power and party underwent in tha 
fotloning generationa, this progma 
remained irrevocable : it ooniulidiiled 
ilseir iu eaeb successive generalion, 
and trinmphantly led the emancipa- 
tion of the eatat^ lo further vietoriea, 
up to tbe dose of tbe Middle Agea. 
But in this blending the Qermanio 
elementhodberometbe prepondenting 
one, just as Magna Cbarta did not 
arise from the FrBueo-Norman, bat 
fri>m this nutional spirit It wa* 
dnaUy the tougbneia of tbe Baxon 
nationality which suved England's 
freedom. Whilst on the Continent 
Komans and Roroanixcd Cells crowded 
to tlie courts of the magnalea, the Saxoa 
Thanea and peasants remained apart 
during these bard limes, and ihvt 
themselves within tbeir fortified farm- 
houses. Whilst the aditptive Scandi- 
navian Normans in their settlamenta 
in Normandy bad, al'tor u few gcoeTR- 
tions. eomi^ to use the language of th^ 
wives, and hod become Franbisb in 
manners and cDBloms, in England the 
Norman element whioh had beoam« 
French had not, iu spite of the poaition 
of the ruling class which it had held 
for oiiDturies. been able lo introduoe 
one-tenth oF its rorui^ words into tbe 
Eugliah tongue as it is spoken to-daj, 
or more than three words into the 
English lord's Frajer (Iliokea. Tli»- 
saur.. Pref.. p. vi.). Finally, it was 
the qualities in charaeler which 
deeided the isauo in the qoettion of 
uutiouiUity. 



MagTia Ckarta. 



awoke in the breasts of the people. The papal legate had 
laid before the King proofs of the und6rstaa(hiig aubsisting 
between the barons and King Philip, and had thus in the 
first instance procured the hnmiliating aubmission of John 
to the papal throne, which threw the country into greater 
agitation than the interdict. At the meeting of the mag- 
nates in St, Paul's on the 25th August, 1218, a confederacy- 
was formed, which, Bupported by a great proportion of the 
prelates, advanced slowly in its claims against the Crown. 
It was not until towards Easter, 1215, that an army collected 
at Stamford, consisting of two thousand knights, with a 
nmnerous following on horse and on foot, amongst whom 
were some great feudatories, but especially younger sons of 
the first families in the land. They chose Robert Fitzwalter 
as Marshal of the " army of God and of the Holy Church," 
obtained release from their oath of fealty from the canons of 
Durham on the 5th of May, but only succeeded in gaining a 
firm footing against the King and his garrison troops when, 
in league with the citizens of London, they had won that 
great fortified place. In this crisis negotiations for peace 
are made upon the meadows of Runnjmede (15th to 19th 
June, 1215), in which the King, with his small retinue upon 
the one side, and the rebellious barons in full martial array 
upon the other, treat together, the Earl of Pembroke acting 
as mediator. The harons (perhaps Archbishop Langtou 
himself) had originally drawn up in formal articles the griev- 
ances of the country, articles which, revised and completed, 
were recognized by the King by the aflixing of his great seal, 
and being then formally issued, were raised to a royal 
charter."* 



••• Tho Huthcntio veriione of »nd 
legal trcntiseB upon Magna Chaita 
hnve not been prepared with quite 
that oare which would have been ei- 
peated Trom the ImpnrtAnre of the enb- 
jeet. JiiriniTudunoe, «bEi<b is bIwhjr 
■low in denling with poliliMlquestinnB, 
paid for a longtime out lltlleatUtntioa 
tn the ohatter. The law books of 
Braclon, BHtloD, aad Pleta Maroel; 



touph npon it inoidenUUy; ita prao- 
lirol jadir^inl dTect ddioanded a pre- 
viouB RpFcinlimlinn tliroug:li the long 
Beries of Aeta of ParliumcDt wliicn 
havQ proceeded from ita rnndamental 
principlea. It was not until after the 
dMjB of the Stuarts that the aoiene* 
of jariaprudenoe did juetico to Haftnft 
Chaita, more eapMiiatlj in the reatora- 
tion of the authentic text. The nri- 
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Magna Charta leads us back to the details of the Norman 
administrative law, bo that the sketch I have hitherto given 
will also serve as a commentary to it. To begin with, 
however, the relations subsisting with the Church must be 
especially remarked. Only in close alliance with the English 
prelates were the barons able to wage war against the 
monarchy. The charter granted in former days tonching 
the freedom of eccleBiastical elections (p. 240J was ac- 
cordingly confirmed, and was to be faithfully adhered to. 
The "separation" of Church and State was still popular, 
as being opposed to absolutism ; and neither the baronial 
class nor the English population thought of interfering with 
the position the Church had now attained. The articlea 
of Magna Charta accordingly only lay down legal limitations 
of the secular authority as to which the order in which 
we have hitherto considered them appears appUcable and 
convenient. 



ginal ilocument has been described by 
Blucltatnne ('■ The Great Chnrter." pp. 
IT., xTi), It IB preserved in tlie 
British HuBeum (cf. Lappenberg- 
Pauli, iii. 424). Of the copies which 
vere airoulated by the uiroQB ouly 
tvfo hftve beoQ found by the Eecord 
Oamniaeion, at Lincoln and at Salis- 
bury ; tbe first is tnJiGn for [tie text in 
Byner, i. 131, aud id the " Statutes of 
tbe Realm," L 7 (LappGnberg-Fanti, iiL 
4S6). Of the treatises three may per- 
hap«be particularly meatiooed: — 

(i.) aVckfltone, "The Grt'st Char- 
ter" (Osford, 1759 fol.), in which the 
course of the editions and the couhrma- 
tjons until tbe em] of Edwajd I.'b riAgn 
are described with critical care. Tht;n 
follows the reprint of the thirty-nine 
articlea, upon which Magna Charla 
was based (pp. 1-9): then the correct 
text of tbe charter drawn up in uixty- 
throe articles, 15th Juno, 1215 (pp. 
10-24). To these uie added tbe more 
important later versioria, especially 
Ma^ Charta, i.D. 1217,9 Henry IlL 

(ii.) A legal oonmeDtary is given 
by Coke (Inst., ii. pp. 1-78) on tbe 
uticles of the charter an oontained in 
the version of 3 Htnry UI. gome 
Bcrviceuble additions ate contained 




in Barringtou's " ObBerralioaa on tile 
more Ancient Statutes, from liagoft 
Charta to 21 Jumee I." (5th editiaii, 
1796). 

(iii.) An excellent reprint, now 
readily aooesBible, is given by Stubbs 
in his " Select Charters," oonaiating 
o( the draft mode by the burons (p. 
2»d), the first veraion (p. 296), and 
the later altorationa in the text under 
Uonry III. (pp. 339, 344, 353, 865, 
377). 

In the ordinary editions of Hte 
" English PBrliRiuenlary Statute*," 
Magna Charla is ouly given in Urn 
later form (U Henry IlL). The offi- 
cial edition of tlie "Statutes of the 
Bealu," which was issued by the Reoord 
Cnmmiatnon, girea tbe original dooa- 
. .i._. luoportaatofthem with 



the development of the Sovereign 
rights, but iu detail the sequence at 
the articles. An arrangement of the 
articles ocmrding to rstihB and ctaaaea 
for which they were fmmod ia given 
by David Rowland ("Manual at the 
English CoDstitutioD," London, 1668l 
pp. 50-00). 




I. The first group of articles deals -with the legal It'mttatfons 
of tfte fJuBai militarp pototr, principally viewed from the 
financial side ; touching wardship, marriage, and the amount 
of lehefs and aids. Herein the ancient right of the Crown 
■was recognized, hut an unfair interpretation of it for fiscal 
purposes, and exceseiye claims, were prevented by a reduction 
to fixed payments. The rdcviiim of the estate of a cornea was 
fixed at £100 in silver, that of a Crown vassal at 100 marks 
in silver, and that of the single knight's fee at 100 shillings 
(Art. 2). The feudal guardian of minora is to have his proper 
income and services ; he is not to lay waste the lands, hut 
rather to keep them in condition (5, 6). Feudal heirs are 
to be married suitably to their rank (7). The widow is to 
have her dower, and must not be compelled to marry again 
(8, 9). Arts. 12 and 14 (dealt with below, V.) relate to the 
imposition of scutagia and oiixilia. No mesne lord is to be 
allowed the right of taking other anj-i'iinfrom his imder-vassals 
than a proper aid in the three ancient customary cases (15). 
No one shall be constrained by distraint to do more services 
for a knight's foe or another free fee than he was bound to 
do formerly (16). No governor of a castle shall compel a 
knight to pay money for the castle guard, if lie performs it in 
his own person, etc. (29). Moreover, all these regulations 
are to be recognized by the feudal lords as binding on them 
with regard to their men (Art. 60); " Omncs autem istaa 
consuettHlines predktaa et libertates, quaa nos concessimut in 
regno nostra tenendas, quantum ad nos pertinet erga nostrog, 
omnes de regno nosiro tarn clerki qiwm laid obserrent quantum 
ad »e pertinet erga srws." A great portion of these feudal 
articles is in accordance with the old promises of the charter 
of Henry I., but differs from the latter in its much more 
determinate framing, and providing for the sub-vaBsals, and 
for proper execution. (1) 

fl> Legal limiloHoTu of tlm feudal per commune wimitiim regni notiri, 

mOii^ni fow "^ eipeoiully oontnined niti ad corjiia imelruia rrdimmdun 

in tbe aiticleH 2-8, IS, 14, 15. 16, 2G, et jtrimoaenitum flUum noafrum mt'lffen 

29, 43, 60; ■■WuUitm taitagium vcl /adtndam et adfiliam notlntm primo- 

gito wxiro, nHi geaiiam aemel maritandam, of ad hoe 



II. "Segal [imiintions of tbe tutitlal potuei. (i.) Concerning 
I eti'ii justice: the bearing of ordinary civil actions shall no 
I longer follow the royal court, but shail be held in some 
1 certain place (Art. 17). The ciyil assizes shall be held once 
a year in every county by itinerant justices (18, 19). None 
are to be appointed jM«(tViam, county and local jueticfiB, who 
are not versed in the law of the country, and willing to duly 
observe the same (45). The arbitrary and disproportionate 
fees exacted for judicial proceedings are to cease: " nuUi 
VLftdemus, nuUi negiiiiimug aut differemiia rectum vcl juatitiam " 
(40) ; and as a fact, from that time the great fines derived 
from actions, and the sums paid for stay of judgment dis- 
appear from the Exehoquer accounts. (ii.) Concerning 
crimituil Justice: no Vicecomea, no constable of a castle, or 
local bailiff of the King, shall from this time forward exercise 
in his own right criminal jurisdiction and decide pW('« coronas 
(24) ; it is manifest again from this how popular the cen- 
tralization of justice at the expense of the county and town 
bailiffs had become. 

But the most essential clause, which also relates to legal 
procedure, is the fundamental article 39: " NiiUiis liber homo 
capiatur, vcl impHaonctur ant dissaisiatur aut ntlngetur aut 
exuletur aut aliqito modo deatniatur, nee sniper earn ibimua, 
nee super eum mtttemus, nisi per legale judicium pariimi suorum, 
vet per legem terra." This is the assurance of the continuance 
of the Leges Eduardi, of the traditional judicial constitution 
with its legal protection accorded to person and property. 
By "judicium piirium " is meant, not such a jury as in the 
year 1215 existed only in civil procedure, in the elements of 
a, juraia, but judgment by peers. The addition of " vel per 
Ugem terne'" runs in one copy " et per legem terrw ("vel" in 
the language of this time often occurring for " et ") ; accord- 
ingly, this clanao deals with the frequently repeated assurance 
of the traditional law of the land and judicial procedure; hot 



(12); 



I fiat I 



e (H, below, note 5). All these 
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the assnrance is more strictly framed, and demanded in its 
present shape by the Norman magnates themselveB, and 
accordingly guaranteed ngEiin by them to the liheri homines 
of the realm. (2) 
III. Utgal Umitaiions of tftr poUce potDtr. The main point 

lay in the system of amerciaments ; for by the imposition of 
police fines every judicial protection of person and property 
could be rendered illusory. Magna Charta (20), directs the 
following provisions against such abuses : (i.) The police fines 
shall correspond in amount to the magnitude of the offence : 
" lAher homo non amercietur pro parvo delicto nisi secundum 
modum delicti, et pro magna delicto amercietur secundum 
magnitudinem delicti." (ii.) The execution in respect of police 
fines is to take place with the hene^um competentim, in such 
a manner that every liher homo should save his necessary 
subsistence {contenementum), the merchant his merchandise 
{marcandisa), and the villein his implements of husbandry 
{waignagium). (iii.) For the condemnation of any to an 
amerciament, a co-operation of the " good men " of the neigh- 
bonrhood shall be necessary ; that is to say, a summary 
judicial proceeding: " et nulla predictantm misericordiarum 
panatur, nisi per sacramenlum probonim hominum de visneto." 
This comparatively immaterial and often disregarded pro- 
vision cuts at the root of an arbitrary police power, and of 
such regulations as are contrary to the constitution ; and in 



(2) Legal titmtatlimt (if Ihf judieial 
pouvT on- oomprised in tfie cliiuam 17- 
11), 24, \ii, a8-4(l, 45, .1-1, ua follnwa :— 
" rummuiiiu plaeita mm M^uanfur ftt' 
ruim MWlram »ed ientaHtur in aliquo 
oarto looa" (17); "nullun Viee-eoma, 
eomlabularttu, eunmalimt vel alii baL 



livi noilTi Urneani pUtcila corotw 

(21) : " nihil JftuT vel eapialHr de 
■o pro brevi imininlionii de vUa vel 



mambru, trd graU* eimiwdalur et 
negetur" (3C). "AWfiii ZiW tiamo 
eapialur vel imprlmnelUT," etv. (89 v. 
above). ThU iHwntinJ ckiiae bud, 
moreoTer, B prerccient ; for alrendy 
during the mnflictbctwwintherrgenpy 
Hppoioted by Richnrd I. und thi! VurnnB, 
• Bimitu OMUDUieB hud beuo mutually 



agreed on oa to tbs proper oovne of 
justice: " Sell f1 eoncenUTn of, ijuod ejii'a- 
eopi, rf ahhale; eamiUi et barona, raumi- 
mret ft liberc Ifnenlti non ad vo/unto- 
(em fmttleiarierum «ri minitlrontm 
Donuni Regii, de ttrrit «1 ealaUU tuit 
diMaitientiir, ted judido eurix Dmnini 
Jiegie «<irun'^Min ligilivMu toruaetadinel 
el (Ufwna Iroelobuntur snl per manda- 
tum Domini Krgii." " NidU fendemut, 
niiili negabimat aal diferetaui rfclum 
atUjiutUicim(iO). Ailiclo i2 prwidea 
tlint tho oounty court bIibU bo held 
e»0(y month, Ijie ahprilTa toum twiue 
a year; tlie yenrlyaittiEigaofthe itine- 
rant jnaticea ore to be reduced Crum 
four to one. 
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the course of the period in which the estates of the reaUn 
were formed, was thoroughly carried out by the co-operation 
of parliament. A writ, " de moderata miserieordia," carried 
out iu principle the appeal to ]e>gal process against poUce 
fines and administrative executioEB even in the local courtB. 
A fundamental rule of liberty to move from place to place, 
to which the clergy also could appeal in their intercourse with 
Itome, is contained in article 42 : " Liceat itnicuM/uc </« ctetero 
exire de regno nostra et redire salvo et secure per temtm et per 
aquain, salra fide nostra, nisi tempore guerrw per aliquod breve 
tempus propter ccmtmunem utUitatem regni, exceptig iniprisonatU 
et utlagatis secundum legem regni, et genti de terra contra no4 
ffuerrina et m even lor ibtit, de quibusjiat ticut predictum eat." (3) 
IV. %m\ limitations of t^t financial poincr are already com- 
prised in the pro\*i9ions touching the feudal power- Whilst 
those, however, are only in favour of the upper classes, a 
number of the hardships inflicted by the fiscal Government 
upon the freeholders and cities are next dealt with. As to 
the atixilia (properly tallagia) of the city of Loudon, the 
same rule is to be appUed as in the case of the aids of the 
feudal vassals (12). London, and all other cities, burghs, 
villai et partus, are to have their " lihertatea et libcras consuetu- 
dines " (13); merchants their trade and traf&c secure, and free 
from all arbitrary impositions and toUa (41). There shall be 
one weight and measure for the whole coimtry (35). No city 
and no freeholder shall he compelled to build dykes and 



(3) Legal limilalioni of Ihe poUee 
poaer are cootained in articles 20-22, 
at, ffi, 39,42, 54, 5Ci. primarily coiiocru- 
ing Uio tyttiem of police fisoH : " liber 



pm parvo 



delicto 



viti aeanirfttin modum delMi," 
(Art. 20, vide ubovn). In tlie awa m 
Crown vassoli the following vat added : 
" Comiiei el baTimea mm amercietttur niii 
per parei luoi, et non aiti nvundun 
modam ddieli" (Art. 21). For tlie 
olerg; el. Art 22, " Not non teiiMmtu 
ierrat illorvm, gui eonvinii fuerint da 

JeUmia, ntti prr uniim annum el unum 
diem, et tmie reddanlar icrrm doinlnie 

/eodoTum" (Art. 3:!), The remlering 
or illegal police flues null and void : 



"omnia amftviamenUi facta injvele et 
contra U(iem Urrn oinnirtci conilnnntlur, 
vel fiat inde per judicinm XXV ]/ara~ 
num." eW, (55, 56). Tiie cnrr;ing out 
of these priuoiplca vas primarilr the 
dutj oftho EichE^Der and the King** 
court, as thp oonrts of higher inatanw 
of the aheriff'a kiam and tht> rest ot 
the royal conrta uf leoord. Foi tha 
manorial courts and othar oourU " not 
of record," in wLich the old custotni 
still prevoilod, in later times a ^peoMl 
writ " rffl moderata miterieordia wm 
framed, which eiiCorc«d the nuifann 
application of the principle. (CC 
Soriven on Copyhold, u. 853, S53.) 
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bridgeB, except ivliere such ia a matter of ancient custom (23). 
Pmreyance and compnlaory carriage are only to be enforced 
against the freeliolder in return for immediate payment, or 
only with the free consent of the owner (28, 30). Neither 
the King nor any royal officer or other person shall take the 
wood of any one for the royal castles or for other uses, except 
with the permission of the owner (31). Those living outside 
the forests shall not be summoned before the forest courts 
(44). The newly made forests shall be disforested (47). All 
abuses concerning forests, warrens, foresters, sheriffs, and 
their officials, shall be inquired into in every county upon 
oath by twelve knights of the shire, chosen by the " good 
men " of the same county (48). Common to both feudal 
vassals and liberi komini's is also the assurance relative to the 
regulation of inheritances of personalty, and payment of 
debts, especially with regard to the pririlegia Jinci (26, 27). 
The artielea concerning the treatment of the debita judfuorum 
(10, 11) are derived from the province of administration 
of the Exchequer of Jews. On this side is apparent the 
considerate regard paid to the lower classes of the people, 
which may probably be attributed to the spiritual advisers. 
The liberties granted to the Crown vassals are extended, 
as a matter of course, to the relations of the private 
feudal lords erga suos. The limitations imposed upon taxa- 
tions are extended at all events to the city of London. 
Conversely, the redress of the common grievances of the 
country, which principally proceed from fiscal oppression, in 
the first instance benefits the middle classes, hut reaches 
upwards to the higher classes also. Military vassals and 
liitcri tenenles stand side by side in such articles. Many 
clauses refer to all the iiben homiiifg, without regard to tbe 
kind of property, and are so far beneficial to the villein 
tenants as well. A few clauses are directly framed in favour 
of the villein. (4) 

(4) Legal tlmllalioat of Ihejinanfial proBeontion of fiscal claimB (9),debtiof 

pouKT are oompriwd in wiicleB 9-11, Jewe (10, 11). tbo roBtrlctioD of lh« 

16. 25-ilii. 35. 87, 41. 43. H 48, GO, auj«io to the three old cubcb; "SimUi 

eipecliilly as to tLe more forbeaiiog modo Jiat de auxiliit de eivilate 
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V. ^iie Itgal sanction of all these liberties and asaiirancea is 
connected with a number of temporary provisions. But at 
the same time this Bonction unites -with other articlea in 
forming the first foundation of a constitution by estates of 
the realm. The form which had been hitherto observed in 
the charters could not satisfy the barons, as the question of 
their irrevocability had not been settled Jn judicial practice. 
Hence they adopted the course of giving the charter, by 
means of a solemn oath, the character of a treaty of peace 
according to feudal custom : " Juratum est aulem tarn et parte 
nostra, quan ex parte baronum, quod fuec ovinia supradicta 
bondjide et sine malo ingenio aervabunlwr." 

The charter thus received the character of a joint compact. 
But seeing that any oath taken by John was worthless, and 
could be remitted by the Pope, and that all the limitations of 
the Government which had been assured, were, as against the 
sovereign curia and the Eschequer, comparatively useless, the 
appointment of a national committee with recognized rights 
of resistance was added thereto, which, combined with certain 
previous articles, formed the parliamentary clauses of Magna 
dharta. (5) 



London" (12); "et Hsila* London 
hahnat omnet anttquai liberfalea et 
liberoM eonraeludinet mat, tarn per lerrai 
qaam per aqatu. Prxterea omnes alia 
cieitates et bargi et villx et portia 
kabeanl omnet tiberl/itei et HberoM eon- 
meiudinei mat" (13). Here can bs 
clearly Acen the inilaeiice of the citj 
of LoDdon, wliLcb vta allied with the 
baicDfl, and vhich carried the sabee- 
qnent daitsea telating to trade, weigbta 
and measures, as well as a special 
elaoso aguiiiHt the veirs mode in th« 
Thames. " NoIIum dMingiUur ad 
/aeiendam majia terviiiuni de feodo 
mtitCu mo dc alio Ubero tenemento, 
qttam indi debetar" (16). " Otnnet 
eomitattu et kundredi, threthiagii et 
vfapentaehiC lint ad anlt^uu firmat 
aiiqut nulfo tneremento, txcepiii domi- 
nicit maaeriii noilrit" (25). "Una 
nwmura rani tit per latum regnum 
nodTum et una mennira eereviaim et ' 
una mentura bladi," etc. (35) ; loucbiag 
the regulation of guardianeblps of the 



"taienteiper/aidiJiTVuim,peTioeajffm^ 
per burgagium, per parvam •erfonis- 
riam"(37); "omrutmereatoretlmbeaat 
■olvuin et teeanira exirt ab AngUn, «t 
vetiini in Anglia, morari tl ire ptr 
Angliam tara per ierram, guam per 
aqaam, ad eiaertdum et pemfuHdiw 
Kiiie omnilnu malit lolti$ per anlimtM 
et reelai con»aetudine3," etc (41); ft 
milder administiatioD of tha imrd 
forest laws (14, IT, 48). Tha IbU« 
artiules form Ibe main contenta of tha 
later Hepurate eharta de foTfta. 

(5) The temporary provision* of 
Magna C^arlB begin witli Art. 49-JIS; 
and then 65~S» Gl, tiS. They deal 
witb the restoration of the obtidet, tha 
remoTo] of persons named from the nmL 
priaoDS, tbu diaoliarge of the foreutt 
mercooaries, the reviitutiou of lanoa 
seized sine Imali JHdieio parirtm, tlw 
lemigsion of illegal fines and ameraik- 
meiits, the restoration of (be lands io 
Wales, which hod been torn from tbeir 
possessore, the relations of England to 
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(i.) The oommittee of reBistance was appointed in article 61 
with tbe following proviaiona. Twenty-five barons (among 
them the mayor of London) who should fill all vacancies in 
their number as they occurred by eo-optation, are to bo elected 
as conservators of the charter, and are to pass resolutions 
according to majoritiea ; and if the King breaks any article, 
four out of their number shall, on each such occaaion, move 
before tbe King or chief justice that redress be made; and 
in case of refusal they may aummon the connrnma (probably 
the whole of the vassals), and take from them the oath of 
obedience, " et iUi viginti quinque baronea cum communa totius 
terra digtringent et gravabunt noa modia omnibug quilnte poteru/nt, 
scilicet per caplionem castrorum terrarum posBcssionum et aliia 
modia quibua poterunt donee fuerit emendatMm secundum arbitriwm 
eorum, aalva persona nostra et reginte noatrte et liberorum 
noatrortim, et cum fuerit emendatum intcndent tiobit aicut priua 
fectrunt." 

This clause is ao far in harmony with the spirit of the feudal 
state of the Middle Ages, as it iras based upon a mutual rela- 
tion of feudal protection and fealty, that is, upon compact. 
The vassals thus give expreaaion to the fundamental notion of 
their relation as it existed in Normandy and France, yet with 
certain important alterations. Whilst on tbe Continent the 
individual vassal regarded himself aa judge of the queation 
as to whether or no the lord bad brokeu his obUgation to 
protect him, and frequently for a trifling cause sent in his 
letter of challenge, here in England the nobility act as a 
corporate body. Only in tbeur collective capacity, represented 
by definite organs, are the barons declared entitled to resist, 
but the feud of tbe individual against the monarch ia in no 
wise sanctioned. As a fact, there ia contained in this harsh 
article nothing more than a recognition of tbe feudal right of 
distress, which belongs to the King by virtue of tbe con- 
stitution, and which is conceded in return to the collective 

King Aicxnndw of Pcotlnnd. bikI a, 

geocinl nnincity; " omnf matat volwn- 

tutei, iddi'iHinf rones et rancora re- rf/ormatam." 

nifiiTRUi, arntii;! iratmjTf.aionet factat 
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body of Crown vassals as agaiiiet the King. TLe coQeessiaa 
by agreemont of the rights of distress waa altogether so 
entirely consonant with the legal conceptions of the Middle 
Ages, that in this way the committee of resistance loses a 
portion of its apparently revolutionary character, (n) 

(ii.) The second clause respecting the estates of the realm 
■was intended to ensure a regular summons and right of assent 
of all the Crown vassals in two particular eases. Thus when- 
ever an aid {avjtUhim) was demanded in addition to the three 
traditional cases of " honour and necessity," this is only to be 
done "per cammimc congilivm regni nostri" (12); and tbb 
is to apply also to the auxUia of the city of London. In 
all cases, however, a commune congiliuvi was to be convoked, 
whenever scutagea were demanded instead of the feudal 
military services. To that commune consilium, the barons were 
to be summoned in the following manner (Art. 14} : — 

"El ad habendum comvtune conailium regnide auj:ilio omI- 
dendo, aliter quam in trihrn catihie predictU, vel de aeiita^io 
assidendo, svvivtoneri faciemus archiepiscopos, epwopoa, abbatet, 
comites, et majores barones sigillatim per Utteras nostras. Et 
prmterea faciemvs summoneri in generali per ricecomilea et 
ballivos nogtroB amnea iUos, qui de nobis tenent in cnpite, ad cerium 
diem, scilicet ad terminum quadriginta dierum ad miniu, tt 
ad certum locum, et in omnS>U8 Uteris iUiu* sumtnonititmis 



(a) The clause relntitig to tbo cttm- 
mittee of rcBiattiTK^ niui in Uie Ibd- 
guBgeof Art. ei aafollnwB:— "ciriiioi 
exetnam «on eineiidnrmmiM, intra 
lemptu quadragiHla liiemm, predwU 
qHattuar banmei r^erant eatuam ittam 
ad TBiidiiot de iuit v4^nti minqut 
iioront'iui, rt tUi viginti qatnqatbanma 
mm eotnnuina (oti'tu terra dUtringmt 
tt graTahant tiH viodit onmihtu, qnihui 
jKderunt, icitiret per capiinnem eOMlm- 
nini, terraruia, pmiictfiimam et atiit 
nxiiju, quBntu pvlorunf, donee furrit 
emaidatvm weundiim nrUfn'uni eonim, 
lalva periona noVni et rtgiax nottra 
et lUvromm noilrvnim, el ram /ucril 
tmendaiMm, inlendent ndbu n'raf prtta 
/teerunl. Kt qniconqite twfumt rft (rro, 
juret, quod ad prclicla omnia rxrqtienda 
jiaTpbit nandatia prcdictuTem vigittti 



lua nuluerinl Jvran mgintt qiiin 



gaingvg baronum, at quod gravdUt aca 
propo*K»w) evm ipti»; d lux piMim 
H libere damta licenliimt jn n mii 
rut^fbef, gnijurare voJvfril, M nnUi mt- 
quam jurare prohilKbimue. 
autin illo* de la- 

'■ h r -— .-- 

haTonibut de diriHngendo et ifratmd* 
not cvm eU, furnemiu jurare eofdaai it 
mandato nmiro, tievt pndfdmn Ml." 
Englisb jiiriata nod bistoriatM an 
BccuBbimed to moke very inappropfliU 
comparisoDS betveeD tbia article, nd 
the iDBolent ntaielaDce-clauMB of tll< 
feiidaJ lords of the Coiitini<nt, tbo On- 
Btitution nf Arrogon. and th« lib 
wher«aa Rrticln til of Msgnn Chaitkli 
bnth in fnrm and gplTit veiy difierait 
in chami^tcr In tlie iiidrcent TiofanM 
ot Lho contieenlal vassaU. 
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faimiin suinmonitionis cxprimemus : et »ic J'licla sum/nunitione 
negotium. ad diem aasigiialum procedat secundum canailium 
ilhrum, qui preesentea Juerint, quamvis non omnes eumiHoniti 
venerint." 

The English barons m arms, allied with the Church and 
the eity of London, and with the consent uf the country never 
laid claim to more than this, even when at the height of their 
success. They claimed no right of assent to the issuing of 
royal ordinances, no right of summoning a cour de baronie, no 
conventions assembled to deal with the grievances of the 
nation or generally with the voting of taxes ; but only a right 
of assenting to two positive alterations in the legal couditions 
of feudal tenure. [I) 

The possible germ of a special peers' jurisdiction was con- 
tained finally in — 

(iii.) The clause deahng with amerciaments (21) : " comites 
et baronea iwii amercientur, nisi per pares suoa ct nonnisi 
secundum modum delicti," the phraseology of which reminds 
U8 of the peers' court which arose in later times. Since a 
legal distinction between the greater and lesser vassals had not 
as yet been drawn, there was actually contained in this clause 
nothing more than a general promise of the traditional 
administration of justice, nothing more than the "judicium 



(b) Tlie clniue oonoirning the siim- 
monlagof the nutj/immraniriltuinfurex- 
ttaordiuHTy auxiLa, and for tho purpow 
of Biing the acatagca. Iioa, like other 
pusBi.'ee, been much dutortcd b; 
politicUil parties. Thi» article U only 
diicGteil agaiiiGt tbe srbitrarj laxntioa 
uf Juhu, against Ihe rainioe' uf the hide- 
lax Irom two to thr«i •hillings nt Ihe 
(Kiuimeaoetaent of hianiign.odiiiiuiitthe 
raising uf tho scata^ce from £1 to two 
iiiarkii, and ii^ninBt tho contmuul ex- 
action of it ntthout any ooi'anioa fur a 
eaoi^igii, and above nil ngainat tlie 
rnising of aa impost apon the |i^nnnal 



to tha feudal c:om- 



|)rap>'rt; of the Croon vaiiul (I20,'j>, 

of his ptedeeiBsorB on the Ihr 
Only in those rusua which oontnin a 
poeiuve alteralion in the legal con- 






ditiona of feudal tenure ia a right 
of assenting claimed. Not a word ia 
said of osaentdig to thu prouiulgatioa 
of royal onlinnnous or lave ; not a 
word about a ri^ht V> aummon a cour 
de baronk for the fxerciaa of a joriH- 
diotion over the Crown Tassola ; not a 
word almnt an ancieot national as- 
sembl; for ilenliiig with the nutionul 
giieTani?eii, or for the Toting of taxes. 
Aa overy investigation in detail 
dvatroyfl the fuvuiirita tradition of 
a " feudal parliament in arms." of a 
permanent feudal ain'o, and of an es- 
tate of the realm formed by " the proud 
barons of the twelfth ceutury," aa are 
tbeoe ciraumHlaucua Duunccted with 
Magna Cbarla fatal to the genvnl 
ninocptiBn of the Curia Beijii which 
antiquaries have imagined. 
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parium" which in Art. 89 had been assured to all free men of 

the realm, (c) 

Magna Cbarta accordingly eoniainB much less of formal 
constitutional law than has been looked for in it. But it 
contains the leadinr; traits of the English character and 
constitutional system The Norman magnates had now been 
compelled to make their choice between the island and the 
Continent. In England they could not shelter themselves 
against the monarchy behind the walla of their castles, hot 
were obliged, aa individual resistance was impossible, to break 
through arbitrary power in a collective body, making common 
cause with the clergy, and backed up by the sympathies of 
the people, and to win for themselves and the people common 
rights and guarantees against such despotism, and thus base 
the constitution primarily upon personal liberty, and upon a 
uniform legal protection accorded to person and property. 
This nobility, which had for generations been the first to 
bear the oppression of the absolute monarchy, and the 
burdens of the state, had learned to sympathize with the 
people's wrongs, and thua began to realize its vocation of 
placing itself at the head of the nation in the new consti- 
tution that was being formed ; in this sense Magna Charta 
was also* a pledge of the reconciliation of the classes. Its 
origin and its confirmations kept alivo for centuries the 
feeling of the community of certain fundamental riglits for 
all classes, and the consciousness that a nobility cannot 
possibly assert rights and liberties without also guaranteeing 
to the weaker classes their personal liberty. Since the right 
of property, and the family rights of the liberi. kominet had 
been for once and all uniformly fi'amed, since a separate right 
for nobles, citizens, and peasants, was no longer possible, 
from this time onwards, all struggles are undertaken only 
with the object of securely restraining the personal govern- 
ment ; and as long as the quarrel takes this direction, so 
long do we find people and clergy on the side of the nobles. 
Upon the foundation thua won further efi'orts could not tend 
(e.) In tliis 8ODB0 tbu olauae viaa alao underetooJ iu praclico (bolow. p. 315). 
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towards asserting exclnsive privileges, but only towards regn- 
lating tho political sovereign rights according to law, and thus 
gaining a constitutional co-operation. By Magna Charta 
English history irreyocably took the direction of securing 
constitutional liberty by administratiye law. In this sense 
Hallam's words are true: "The Magna Charta is still the 
keystone of English liberty. All that has since been obtained 
is little more than a condrmation or commentary; and if 
every subsequent law were to be swept away, there would 
remain the bold features that distinguish a free from a 
despotic monarchy." 

But because the charter forms the beginning of living con- 
Btitntional rights, that is of enforceable rights, protected by 
permanent institutions, England has ever again recurred to 
it, under the best as under the worst monorchs. The place of 
the former "confirmation of the laws of Eadward," is now 
taken by the ever-repeated demand of the people for a " con- 
firmation of Magna Charta." Its practical sense laid such 
great weight npon written documents, that before the close 
of the Middle Ages this confirmation had been thirty-eight 
times demanded and g ranted .t 



t There is probablj no country and 
no petty «Ma in Europe wbich hu 
not, at «ome time of peouniiiry at 
n&tioDBl diatrcBs, received its Magna 
Olisrta; bat tbeBs long catalogues of 
griovaooes and prumiaee vero ea a, rule 
speedily InjgpUeo. Notbing bat its 
practical aim of regulating the K>ve- 
rei|rn rights, and cUis and private Ibw, 
eould have availed to make tlie EogliBh 
Magna Charts the living faaadution 
of the oomlitutioD, and could have 
giTBu it the energy requisile for crea- 
ting hundreds of lutor parliAmentory 
statutes. The proetioal knowledge of 
political govetnment,~-a knowledge 
confioed in those days to the tcmp'iral 
and spiritual niaeantea of that time, 
and wtiioh manirested itself In the 
Ibniialiun of tbe officiai nobility after 



Henry I., ia remarkable. Tbe most 
important djlference betwesD this 
Mitgna Charta and those of the Oon- 
tinent lit-s in its aimiag to secure tbmX 
legal prelection for all olossea of ths 
people, without Bttooking or dinuai^- 
ing the political sovereign rights, which 
had been already developed. It proves 
to as in this direction, how personal 
and political liberty aui only arise and 
become permanent througk rondorntinn 
and public Hpirit, and Dut thrnngb 
nurrew-mindod eopanitlon of llie upper 
cluBcs from tbe lower. In this sense 
Pitt onoe spoke those iranls so ofii'U 
quoted in the Upper House; "To 
Tout forefathers, my lords, the English 
DarooB, WB owe our laws," etc. lef. 
Hackiotosh, History, voL ii, tub aiaut 
I^IQ). 



Consiitufmial History of England. 



CHAPTER XIX. 
®&t JFirst atinnpl a» a Caobtmmtnt bn (Sstatra of iftr IXralm. 

In scarcely any other European country did the parlia- 
mentary confititution have such a slow and difBeult birth as 
m England. The principal cause of this diEBculty, national 
disunion, had ceased, it is true, in the thirteenth centory. 
But in the meantime the political government had taken an 
exclusive form, which did not easily admit of the inaertion of 
a corporate estate. In an early matured development the 
monarchy had hrought its financial, military, judicial, and 
pohce organization into a bureaucratic system which could 
only be controlled by a single will; and which, in case of 
disunion in this will, fell immediately into confusion. The 
prelates and the temporal lords themselves had felt this fact. 
Hence Magna Charta did not claim any immediate partici- 
pation of the estates in the executive, but merely insisted on 
legal hmitations to the exercise of royal eovereign rights, and 
in an extreme ease, demanded the suspension of the iiersonat 
government until the grievance was redressed. 

The result confirmed only too strongly the necessity of this 
modest beginning. The representative committee of twenty- 
five barons was chosen ; their names have been preserved to 
ug, as also the writs for administering the oath to the " com- 
vimiitas." King John had, however, only accepted Magna 
ChEirta because he never intended to keep it. The charter 
was nowhere registered, and would have been suppressed, 
had the barons not circulated copies of it over the aoiu 





^^retZ 
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for preservation in chm-ches and monasteries. The Pope, 
intent only on the interests of the power of the Church, on 
demand immediately released the King from liia oath. A 
Bull disapproved and condemned the whole proceeding, de- 
scribed the agreement as an illegal, lanauthorized, and dis- 
graceful compact, and declared the barons to be worse than 
the Saracens. The monarchy had been but taken by surprise. 
and still had the upper hand, even in the person of an un- 
worthy monarch. Accordingly, John withdraws, and being 
lord of the financial power and the castles, collects by means 
of the preponderating power of the royal treasury a mer- 
cenary army, for which the nobility of the country is no 
match, even in a righteous cause. Despairing of the issue, 
the insurgents call a French prince and a foreign army to 
their aid ; a desperate struggle begins, in the course of which 
John suddenly dies, on the 17th October, 1216.* 

His legitimate successor was a child of nine years of age. 
For the first time since the Conquest the personal govern- 
ment was in the hands of a minor. In that stormy time the 
great Earl of Pembroke undertook the government, as Pro- 
tector. It was the first instance in English history of a 
statesman at the head of a victorious party being summoned 
to apply conditions such as those proclaimed in Magna Charta, 
which he himself, although he bad not drawn them up, had 

* Iinmedintel; sfler tbe grantini; ot 
Hagim Clmrls, Jobn dea|iatchml lui 
embnssT to the Pnpe, in get i]uit of 
his oalhi ami praniiseB. Atrcind; on 
the S-lth Augost, 1215, the I'dndi-uiaa- 
tory Bull wa« published. The Pop*. 
aa Bupti'Qie head of tbe Church, ildJ 

of the hsTons, and declaiei all that 
has been dune not binding (Bymer, 
i. 2, p. 67 Kg.), and shortly afterwards 
procoedB \o exconmuiiiailo the barons. 
The dispute now toiik a very unfor- 
tunate couise, as the baroDS lacted 
both none; and Dnity. It was not 
uulil the landinK of Frinoe Loois on 
the ilst May, 1210, that the stiuegle 
look another turn, before the final 
isBue of which Jolin died. The cir- 
s, wliich paint to a poaaible, 



tbough not probable, death by poison. 
bare been in oixleni times again ia- 
Testigate<] liy It. Thomson, " On Uagua 
Chsrla" (1829. j.p. 535-554). With 
John's (teatJi the situation become b>i 
mnch chiiDged, tliat a number of tbe 
barons immtxliately forsook tbe cause 
of the Freoob prince; at the couuejl 
held at Bristol on Ibo 11th of XoTrm- 
ber, 1216, (he papal legate releases the 
bnroiis from their oaths to the prince, 
id Ihen ooenra the first oonflrmation 



enumerated, pp. xsix.-xxxi. (see alsu 
" Select Charters," p. 3L>9). For the 
Fiench prince matters now take such 
a torn, that ho nithdravs with tJie 
Ii'lcrubly favourable ui tides of peace 
of the 11th September, UI7. 
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approved and accepted in his capacity of mediator betveeo 
the conflicting parties. As a matter of fact, at the Conncil 
of Bristol, with general approbation and even with that of 
the papal legate. Magna Charta was confirmed, though with 
the omiesion of certain articles. It runs " Quia qusodam 
capitula in priore charta continebantur, gum gravia el ditbitaltilia 
videbantur, scilicet de scutoffiix . . . placnit svpradictie prelatit 
et magnatibas ea esse in reapectu quousque planus concUium 
habuerimus." 

Besides the fine bold features of a national spirit that was 
awaking to liberty, the charter displays the first picture of 
an immediate contrast between State and society in an in- 
complete constitution, and the diflQculty of reconciling this 
contrast. To this difficulty just those three articles were 
sacrificed, which contained the first basis of a constitution of 
estates of the realm. 

(i.) Article 61 dealt with the formation of a national com' 
mittee to uphold the provisions of the charter. The com- 
mittee of resistance had been called into being, but its 
appointment had resulted in a civil war, in which the barons 
had paid allegiance to a foreign prince. The first act of 
their resistance was thus marred by a blot, which in the 
changed condition of things after John's death at once led to 
dissensions among the barons themselves. The article accord- 
ingly was tacitly allowed to drop as rendered nugatory by the 
disappearance of the cause. In the following decades the 
party of the nobles involuntarily returned to the practice of 
the committee of resistance ; it was reserved for the following 
period to frame a constitution, which was able to maintain 
itself without the rude help of violence. 

(ii.) The clauses deahng with the voting of scatages and 
extraordinary aids by a commune concilinm rcgni (Arts. 12 and 
14) were omitted, and also their extension to the atu-tlia of the 
city of London. The barons, under the Protector, now stood 
in the room of the King, and could not well resign the many 
fertile sources of income for the carrying on of the Govern- 
ment, arising fi-om demesnes, forests, and the protection o/ 
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JewB. But the convocation of a tax-imposing assembly (in 
the meaning of article 14) seems to have appeared impractic- 
able to the Protector and his friends, and for very simple 
reasons. The ever-reeurriog phenomenon, that the first con- 
Btitntional ideas, which immediately proceed from a resist- 
ance to the pohtical power, are incapable of realization, is 
thua confirmed. As the convocation of a national council 
was only to take place on account of the scitiagia and a^ixilia 
of the King, only vassals who paid to the Crown could have 
been thereby intended, that ia, the tenentes in capitc, but of 
them every one. But were then greater and lesser Crown 
vassals to be summoned without distinction, whilst the 
great lords were still loth to concede to the hundreds of 
squireless knights and petty possessors of plots of land, a 
real equality with themselves ? The great vassals could not 
exclude their pares in feudal possessions from that right of 
assenting : and yot in the customs of the past no ground was 
discoverable for allowing them a curtailed right of voting. A 
return was accordingly made to that old custom of oonrt- 
etiquette, according to which, the distinguished lords had been 
hitherto summoned to court by letter, " sigiUatim per liUeras 
noBtma." If all the rest were only summoned collectively 
by the Vicecomes, it might perhaps be preaumed that the 
majority of them would not appear. But still a parliament 
after the Polish fashion would have arisen, with hundreds of 
representatives consisting of petty possessors of single small 
estates. Still less inclined would the great prelates feel to 
deliberate on an equal footing with the lesser abbots and 
barons, or with an esceasive number of lesser knighta. Hence 
can be explained, why the assembly thus projected was never 
brought together, and why that clause was never comprised 
in any later promulgation. 

(iii.) The clause concerning the amerciaments of the barons 
per pares atw8 (Art. 21) was indeed retained in word ; but was 
immediately interpreted by practice to mean, that those 
amerciaments should he recognized in the Exchequer or in 
the King's Court, per harones de scaccario, vei coram ipso rege 



316 



Constitutional Uisfory of England. 



5 



(Bracton), or coram. connUio reffis, as it runs in a writ o( 
8 Hen. III. The regency of the barons itself thus acknow- 
ledges that the law has been satisfied if the matter has been 
referred to a commiBsion consisting of vasaale of the Crown — 
just as the judicium pariuni has in general been hitherto 
treated. The result was the concession of a legal hearing 
before the supreme tribunal. 

In Uke manner the further course of the constitutional 
struggle proves the truth of the remark, that the most 
righteous resistance to despotism, and the noblest aspirations 
of a national spirit, are not sufficiently powerful to imme- 
diately found pohtical hberty, but that continuous labour and 
a positive reformation of the political system are needed ; and 
to these Magna Charta was only able to give the impulse. 
After some degree of tranquillity had been restored, a second 
confirmation of the Great Charter took place in the autumn 
of 1217, with the omission of the clauses referring to the 
estates, but with the grant of a new charta de foresta, intro* 
duciug a vigorous admmistration of the forest laws. In 9 
Henry III. Magna Charta was again confirmed, and this is 
the form in which it afterwards took its place among the 
statutes of the realm.'" 



■• Afl to the conflnnation» or Mapia 
CbBttu, B Beoniid conQnuatioa takes 
pince (2 Heo. III.), again with some 
HlteratioDS, wliiuh mo clnsaiBed by 
BlitckstoD e,uETL-iixviii,(«/'.CIiattcni, 
3-44). Among the adilitiuliB is a clailte 
Tcluting to tiio ramovaJ of Ibo miul- 
torine oaatleg of the bnrons and another 
agniniit alienuUotiB to moitmain. Tim 
new oonfinnatiou takes place m t) 
Henry III., on the lllh February, 122-1, 
H^iin iritb certain ohungea (CuarterB, 
MS). The admisBiuD of tlio loat- 
QBined version among the Englibh col- 
JuctioDS of atututes is bo far correct, 
88 from this time onward do further 
chaoges were mads in the text. All 
later oaufirmaliana refer to the t<.-xt 
un thus ebtublinhud. Some tiiiBtakcia 
atone purely from the fact Uiat it tins 
not the orimnal docnroeot of 9 Henry 
111. (Blndtstono, 6U-GT] that wiia 
oupivd, hut tbat Ibu text was taken 



from an Jntpartmiu under Edwojd I. 
lu the Februar;r o^ 1^26 Henrr IIL 
uudertukos nominallj tho govemnMat 
in pQrBnn, without oonSmiing Hagiu 
Charta afresh (c/. below, note U Blaok- 
stooe, however, dnes not speak of tht* 
as a reTocation, but only says; "Tfas 
King is said to have revoked all th* 
charters of the forest" (Mattb. Paris). 
At the oonflrmation of 19 Uenrj 111,, 
12(H, when Htnry waa the captife of 
the barons, the clause t>iuchiog tbeom* 
uiittee of resistance (Art. til) was again 
adopted into it, with the nnjission erea 
of Ine security reserved to tho rojnd 
penon and family; without, howeTer, 
after the King's liberation, any notiM 
whatever being taken of it. From 3S 
Edward I. uutil the Istest oonfirmalion 
(1 Hen. V.) twenty-nine TesDlutimu 
were posstd by Parliament conBrming 
the charter, of which not ledsthan tnnl- 
teen wvie in the luigii ol Edward III. 
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Two years later, Henry 111. personally i 
of government at the Parliament of Oxford (1327), and begins 
his rule without confirming the two charters. At first the 
tutorial government still continues, which had meanwhile, 
even after the death of the great Earl of Pembroke (1219), 
remained in a fairly orderly condition. The first epoch of 
sixteen years of this reign must therefore be regarded purely as 
a government by the nobility under the name of Henry III. 
The regency had succeeded in removing the dominant influence 
of the Roman Curia by the recall of the papal legate, Paudulf, 
to Rome (1221), and in getting rid of the dangerous foreign 
mercenary soldiery (1224). To raise an extraordinary revenue 
by means of aids and scutages, conventions of prelates and 
barons were at this time repeatedly summoned ; not indeed 
according to the letter of Article 14 of the charter, but in 
such a manner, that according to the discriminating judgment 
of the regency in conjunction with the prelates, the moat 
illustrious members of the barony were summoned in com- 
paratively large numbers, who then, after some discussion, 
granted the subsidies demanded. (1) 



(1) Tbe gGDcral liietoiy of tliia 

Ct'viA liae been impdrtially written by 
ippciiberg-Panli, iit. p. 489-875. 
Compared with the older descHptiona, 
the Pfma' Beport on the dignity oF a 
Feet onnlaim tho moit sober critioinn. 
An Bnthentif digpst of the inronaatinD 
lespccting l^ concilia, and siadlar 
luiscmblltH undfT Henry UI.. has been 
ftiven by Pniry (" Porliumonts and 
Councils," pp. 24-49). For the first 
epoch of flixteen years the fhllovring 
eTeDtH muBl be roparded ; In 8 Henry 
m. (Council of St. Paure): second 
ooD&rnuttioa of Majma Charla. for 
whivh tho prelBtee, earls, barons, 
kniglits, "f( liben (enentoi omntt de 
rrmo," TOlo a flfttieQlh. In 9 Heory 
lII,(eurinorW<»tminster,25tb Decem- 
ber, 1224): solemn roDSriDatiaD of the 
tKo cliarters. combined with the toting 
of a Hfteonlh. In 11 Henry III., 
Jiinuary, 1227 (council of Oiford); 
ILo Kine peraoiiaUy Rasumea the 
OoTernmeiil. ■' The King deelarfs 
hinisulf of age, and by hi^ own autho- 



rity cancels the two chnrtorB, as made 
and signed nhsn he was not hia onrn 
niHBtor. and on the ground he was not 
bound to keep what he was forced to 
promise" (Parry 27 quoting Matthew 
Paris, Hody, 804). The correctness of 
this assertion, wliiph hsis not been 
otherwiae oonfirmtd, ia however rightly 
doubted, hi tho BOTernment by the 
nobles, wliieh still eontinued, hod 
certainly no interest in setting aside 
Magna Cliaita. In 15 Henry III. 
{coHoqaium at Westminster) ; an ami- 
Ituin de ifuolibd tealo was demanded. 
The secular magnates consented ; tlie 
prelates asserted that ooclesiastiool 
porsona were not bonnd to submit in 
this matter to the resolutions of lay- 
men. The tud was, however, granted 
after a prorogation a few months tster. 
In 16 Henrr III. (Tth March, 1232, 
oolfo^uium of Wealminslcr): an auxi- 
Ii'unt gmerate was demanded. The 
trmporul Crown vusals doolnred that 
they were not bound to any aid, as 
they bad dune personal military ser- 
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With the disgraceful dismissal of the chief justiciary, 
Habert de Burgb, there begins a second epoch of e. personal 
rule of Henry III. (1232-1252), which for twenty continaoas 
years, presents the picture of a confused and undecided struggle 
between the King and bis foreign favourites and personal 
adherents on the one side, and the great barons, and with them 
Boon the prelates, on the other. Untaught by the evil expe- 
riences of favouritism shown to foreigners under Stephen and 
John, the weak and frivolous Xing put himself at once entirely 
in the power of foreign favourites. The conduct of the 
businesB of the State by Bishop Peter des Roches (of Poitoa), 
called forth a storm of indignation among the temporal mag- 
nates. At the colUiqnlum at Oxford (17 Henry HI.), the earls 
and barons refuse to appear in person, and declare " that 
they will never obey the summons of the King, but will 
choose a new King, unless he dismisses the Biahop of Win- 
chester and the lords from Poitou." When on the third 
summons the barons appeared armed, the King declared 
sentence of banishment and confiscation of their estates. At 
the next colloquium at Westmiuster, the Primate threatens the 
King with excommunication unless he changes his mode of 
government. The King on this occasion gave way ; he dia- 
misBcd the Bishop of Winchester and the objoctionablo 
counsellors, and declared an amnesty with the refractory 
barons ; and then began for a few years tolerably friendly 
relations with the magnates, who still continued to grant the 
necessary supplies. (2) 



vice out of the kingdnm. The prelatea 
giiTe the evusive anawer, tlint tunny 
of their invited mepibew were not 
prsKot. On the Htli Seplembuc 
(ooitoqtiiam of Latnbcth), however, tlie 
grant of a Bubaidy was made, in the 
Diime of the oleigy, and the eorla, 
baronh knigbti, and liberi hominei 
et villaai (Foeder». IG Hen. 111.). 

(2) Tile aiithoritntiv* preewleiita of 
this period nre : lu 10 Henry III. a 
coiiBcil of tbu prelates, baroD*, and 
"all. other Cronn vasaala," who vote 
a coaeidcmble auxitiuni (Clo^e RoUb, 
19 Hca. lU.J. lu 20 Ui:nry UI. (^Olh 



Jannsiy, 1236), mria of Merbm, at 
which the proaUtoaei, oitUx, or ttainla 
of McitoQ uro r«Bolved hy tbe spiritual 
and temporal barona present, "vhiob 
have been frooi time iuuueiuorial oon- 
aidered as tbe oldeet not of statnte 
law " (" Pari HlstiTy," L 32 ; Ook^ 
"last.," ii. 96). The Peera' Btport 
(i. 460) aoknoHlodges that tbe tiiitb»- 
rlty of a amnU number of bnnmB m 
BumniDQed, muHt be iliU considered aa 
BufHoicDt for legislative seta. Th« 
cna(!liD«Mt itself «alts itself a "pm- 
vitio;" tUe njiine often used at >■ 
Burly ei>ocL "Slaluia," is 
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Bat the incapacity and the incorrigible frivolity of Henry 
III. very soon aggravate his position. The King's uncle and 
his relations again form a court goyernment, his French kins- 
men seize upon the great offices and fiefs ; anil in order to 
obviate the probable opposition of the magnates to the 
ministers of the Crown, the great offices of State begin to be 
left unoccupied, the central administration being conducted 
by office clerks. In this critical time one special incident 
again occurs, a confirmation of Magna Cbarta. In 21 Henry 
HI, the King finds himself, in consequence of pressing money 
embarrassments, again compelled to make a solemn confirma- 
tiou of the charter, in which once more the clauses relating 
to the estates are omitted. Shortly afterwards, as had hap- 
pened just one hundred years previously in France, the 
name " parliixmenlunt" occurs for the first time (Chron. 
Dunst., 1244 ; Matth. Paris, 1246), and curiously enough, 
Henry HI. himself, in a writ addressed to the Sheriff of 
Northampton, designates with this term the assembly which 
originated the Magna Charta : " Parliamentum Runeimde, 
quod fuit inter Dom. Joh., Regem patrem nostrum et barotiet 
atios Atiglim" (Rot. Clans., 28 Hen. UI,). The name "par- 
liament," now occurs more frequently, but does not supplant 
the more indefinite terms concilium, colloquium, etc. In the 
meanwhile the relations with the Continent became compli- 
cated, in consequence of the family connections of the mother 
and wife of the King, and the greed of the papal envoys. 
The foolish compliance of the King with all demands, and 
the waste of the pecuniary resources of the country in the 
vain endeavour to maintain the English iufiuenoe upon the 



jilaincd hj Baying, Ihst (<it the Drat 
time the pulilication of a fonaal decree 
of the realm hail taken (iliioe: but Ihe 
form and framing of the Rolalat bad 
nothiug anuBnal in it It la rather 
iiirii]>lv the langmigo of Normaud;, 
ticoniillug; to which men graduflllj 
bcgKn lo c&ll the more imporlBnt 
eiifti^tnieiita, " ttabiinnmfntt," iir tla- 
tula, la 21 Htniy UI. (uoanoil of 
WeslnilDBter), Ihe prpJatos, cbiIb, 
bnroua, milUa et iibtri haminet pro 



It €l iiiu viUanit, grant a thirteenth 
of puraooalty. In 22 Uenrj III. (couucil 
of Loudon), the m agnates appear 
armed, and after long discusalou the 
King promiaea oo oath lo oiirry on 
hi> government by meana of a deflnita 
number of diatingniBhi d meo. lu 24 
UOTiry in. (council of London) the 
bubopa produce thirty atliclcB aguiust 
the King, reUlive to Yiulntiou of 
Magna Chuta, Hodj, 320. 
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Continent, tended more and more to impel the spiritual 
magnates to head the oppoBition agaiuBt the King and against 
the Pope. From the year 1244 onwards, neither a chief 
justice nor a chancellor, nor even a treasurer, is appointed, 
but the administration of the country is conducted at the 
Court by the clerks of the offices. The conventions of mag- 
nates met these proceedings by violent public complaints, 
refusal of subsidies, repeated demands that their connsellors 
should be appointed to the offices of State, and finally by an 
accusation of treason preferred against the justiciary, Henry 
de Bath. (2-) 

With the year 1252 begins a third epoch of this reign of 
fifty-six years (1252-1266), in which the King comes under 



(2*) The imporlaot preceHeoU in thii 
period are: In 26 Eeor; III. (1242) 
a council «IU! held at Londnn.nt which 
wure present " omnca Angliir magnalei." 
The royal writ for tliii asBcmblj is im- 
porlant, aa it contaiDathe Gipreessum- 
monH to deal with State huaitieBa : " ad 
iradandum nobiieum Una etim aelrrit 



noiirvm tt lotiui rtgni noiM ipeeialiler 
tangenlibtu." After long diacussion an 
Bid for liie wu against Fraoce was 
rpfuBed, BTid a written protest «ent in 
(Peera' Eeport, iii. Appendii I.). In 
28 Henry III. (Gonncil of Westminster 
Hail), prelates and barooB delilienite 
sepamlcly. By oomnioii ounsont of 
both, a commission was appointed to 
dww up definite articles to bo sanc- 
tioned by the whole Msembly; which 
sitieles wore to regiibt« the conduct 
of the King, the appointtneut to the 
great offices, etc. This joint declara- 
tion of the estates, huwerer, was re- 
jected by the Kiog, and the oB^embly 
was prorogued. In the Bweinbly when 
ngftin oonToked, the King promises to 
oleervo the libcrtiea which he swore nt 
bis ooionation (1220) to maintain. A 
iculagiam of twenty ahillinKs is Toh>d 
for the marriage of his eldest daughter 
(Hoily. 322). In 29 Henry III. the 
maguules refuse an aid for the cnrapaign 
agoinst Wales. In 30HenrTlII.(I24e), 
a eTpat aaaembly was held at London, 
which is lirst callc-d a i'arlianientum in 



Matlh. Paris, a.d. 1216 (c/. Hot CB.. 
28 Uonr. III.). The neit instiinoe of 
the use of the term in an official doou- 
meut is 42 Henry IlL (FeetB* It«poit 
i, 91, 99. 461). In 32 Henry 111, m 
eonnoil at Laudon rernsee nn aid, and 
presents a Ifst of national grieraiioM, 
which the Kin^ promises to redraM. 
In 33 Henry HI. (council of London) 
the magoates demand tliat tltey shall 
have a Toioe in the appointment of the 
ohancellor, chief jueticft. and treanuciT. 
At this tiioe Hitnry III, endeavonn 
by popular administintiTe measures to 
Rain inflnonce against tlie diasatisflsd 
barons. He personally assembles U» 
sherilfi in the Exchequer, oomiBEiids 
to their protection the Church, wtd 
the widows and orphans: a TilleJa is 
not to be dlitniined on for iha debts 
of his lord, except in cose of exigwey ; 
the condact of the lords towards tbair 
tenants ia to be watched over, and the 
latter are to be protected agiunst ex- 
cesses; the sheriiTs are uot to let tbe 
under districts in the hundrcda Mid 
other bailiwicks ot rack rent, etc. In 
35 Henry III. an assembly was held 
in I.ondon at which the justiGlaij, 
Honryde Bath, was indicted on ncliane 
of high treason. In 36 Henry IILat^e 

Sarliament of WeHtminster the papal 
emand of a tithe from the manors of 
the prelates for the Grrisnde was op- 
posed, on the gnvand that their grier- 
auces must first of all bo rodreaMd. 
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the dominant influence of the barons. Till then the dia- 
contented niagnatea had lacked a proper leader. They now 
obtained leaders in the powerful Earl of Gloucester, and the 
politic Earl Simon de Montfort, brother-in-law of the King. 
To the internal and external complications there now is 
added the foolish endeavour to gain the Crown of Sicily for 
the King's son. After long discussions the treaty for this 
purpose was concluded, in which Henry involved himself in 
serious obligations to the Pope. The incapable internal 
government had fallen into a chronic state of pecuniary em- 
barrassment, whilst the estates of the realm refused to raise 
demands of hitherto unheard-of amount. The vacillation and 
faithlessness of the King, his incapacity to conduct the ex- 
ternal and internal affairs of his realm, hia refusal to choose 
any suitable counsellor, led the discontented magnates to 
revert to the idea of a protectorate or regency, such as had 
been carried on with tolerable success during the tirst sixteen 
years of the reign. They no longer hesitate to obtrude the 
leading officers upon the King. (3) Without calling in question 

(3) Tlie precedcvta in the third 
period mo: lu 37 Henry HI., the 
□leri^ vole a tithit for the Crueade, 
thu ktiighla a icutagium fat tlie oain- 
mign i[i Oa»coD;. Both charteri or 
liberties were aftttn onuflnaeil. In 38 
Ue^iy III. (2Tt]i Jannar;, 1254), a 
coiinoll tulii'B plnre iti Londnu. with 
a formal Bummonn lo Stato buiiiniisa 
(ad orijua nagolia nvlra). Tlie tem- 
pnrol prelates refuiie o grant ot noui-jr; 
the biiihnpa and abbnts [iromiae an aid 
for tbe COM of imc-eiiait;. hut only fur 
tliDlnitetveH, and not lor the ruat of tbe 
oter^y (I'<?«h' Itf)>»rt, i. 1)3, Dl). On 
tlio '.iiilh Apiil, 1254 (onuncU of West- 
tninsler}, under tbo regeao}', in the 
nbeuiice of the Etng, the imgDatei 
liaving bound themsetves to follaw tbe 
King tu Gascony, mm rqttiii rl armi», 
the nborins are ioBtruoted, in like man- 
ner, to Buinmuri to aeiricH all the rest 
of the Crown viuaiili who poiweM twenty 
IfbriWa* ItTT* in eapitr, and to acad in 
addition racb two UgaUa cl dimxloa 
mfI(6H to tbe mutif-il. In 39 H'ni; 
III. (parliament at I.iindon). the King 
deniBuila an auaiUuta. The eitntea 



claim atriot adberenne to the charters, 
iind tho appointment of (he chief jus- 
tise, the vhanoellor, and Maaaiat, who 
aru not to be retu'ivud, "nurf lU) aim- 
mwH rtQiii euHcarali conrilio vl delibtra- 
tiuiie." The HSBemhly wiia pntro|;ued. 
Ua it* re-aMembling, the uiagDUtea, oo 
ati aid being ileiuundeil for tiie war in 
Bicily, deokired tliat tho King had em- 
barked on that uQiiir, " rina eonelUo 
aio ft eutuen&it baronof/ii ;" that they 
had not all hccQ lummanod ureordin^ 
to tbe provisiouii of Miigna Chartii, 
and that the; wouhl not therefore give 
any unawer, and grant any aid wilbimt 
the oo-operalion of the raet. In 40 
Henry III. I parliament at WoatniiiiB- 
ter), tbo niuimatra and clergy re- 
peatedlj refuse uu aid for the war 
in Sicily. In il Hunry III. (parlia- 
ment at London), the King, on hia 
pniniiBiiig faithful obaervant-o uf tho 
churtera, reoi ives nn uxttiionlinary aid 
from the clergy ; three weoki later, at 
Wiwtiniiult.'r, hovi'Ver, botli estate* 
aguin refnee the aid for the war in 
Sicily. Id 42 Henry III. (lUth April, 
VibH) CiMTiittuieut at Lomlon), the 
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the royal ruling power, all the Btruggles at this time directly i 
refer to the Biibject of appointmentB to the chief offices in the < 
King's council. In the year 1248, the barons had raised I 
afresh their complaint against the " favouriteB," particularly I 
on the point that neither a chief justice, nor a chancellor, ' 
nor a treasurer, had been appointed " in parliament." In . 
order to appease them another confirmation (1253) of the | 
charter took place at a convocation of the prelates in the 
great ball at Westminster, accompanied by the greatest ecde- ' 
siastical ceremony, with anathemas and threats of excom- 
munication against every transgrefiaor. Henry sweurs to 
maintain the charter " so surely as he is a man, a christian, 
a knight, an anointed and crowned King." Amidst much con- 
fusion and rumour of war, these struggles reach their climax 
at the council of Oxford (1258), afterwards called the " Mad 
Parliament," at which the discontented magnates resolve to 
appoint a sort of protectorate government. The difficulty 
lay principally in the factions among the magnates them- 
selves; and in the participation which the lesser Croim 
vassals (the bachellaria Anylia:) now claimed in these mea- 
sures. Therefore a kind of electoral system had to be 
invented in order to concede a share to these parties as well 
as to the lesser tetientes in capite. Thus an artificial and 
comphcated system of electoral proceedings was arrived at, 
which was apparently borrowed from that in use for com- 
pacts, arbitrations, and eecloaiaatical meetings, where there 
were two definite and opponent parties (Stubhs, ii. 77). 
Twelve of the royal council and twelve barons were to meet 
together and appoint a permanent council of fifteen, which 
actually for some time took upon itself all the powers of the 
royal government. The constitutional ideas of this period 
are the expression of the views of the barond as a class on 
the subject of their participation in the political governmeni j 
a parliament three times a year ; annual appointment of the 

barciui hold out the prnspeclof acorn- thnt tbis Bhdlbe done by twelve _fMcIw 

jwutiB auxilium, i( tho King will cnn- of hia uouncil, ami twolve oilier Jiittle$, 

Bciit to tefnnu theadmiriiBtratiaD of tho wlio shall be aliOMn by the 

Tealm. Tbe Kiug promueB ou auth tbemBOlreB. 



^ proeta^J 
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chief justice, chancellor, and treasurer in parliament ; the 
barons to undertake to guard the royal castles ; the sheriffs in 
future to be chosen by the counties. On the other hand, the 
barons shall be no longer bound to appear as suitors before 
the sheriff. (3*) 

The regency based upon these ideas procures obedience to 
be sworn to itself, then expels the King's nearest relations, 
and prolongs the tenure of ofl&ces in its own interest. On 
this point fresh dissensions arise among the nobility. An 
attempt at mediation by King Louis of France results in an 
advantage lo the King, who for a short time once more gains 
the upper hand. But the confederation of the nobles under 
Simon de Montfort now has recourse to arms, and the King 
is taken captive in the battle of Lewes (12th May, 1264) ; 
Magna Charta is again confirmed, a new regency appointed 
in the name of the King, and an assembly of twenty-three 
barons of the party of nobles convoked as a ** parliamentum.'' 



(3*) On the 11th June, 1258, the 
prehites, earls, and **nearly a hundred 
barons" nupearod at this meeting at 
Oxford, whifh in a royal " letter of safe 
conduct" of the 2nd June is calleil a 
Parliament urn. Each party choose for 
theinFclves twelve for a c«)mmittee of 
twenty-four, tliese twenty-four then 
choose four from their number, and 
the four thus elected form the royal 
council of fifte(!U persons. The com- 
niitteo thus elected of twenty-four, 
demands tirst of all the faithful observ- 
ance of the charters which have b<'en 
HO often Kworn to. The appointment 
of tlie cljief justice?, clumcellor, treu- 
sunr, Jiud other otficers to be elected 
annually shall for ever reside in the 
committVe. Three times a year a par- 
liament is to be held : on the 6th of 
October, .'ird of February, and Iht of 
June. In these judicial aBsemblies, 
the chosen counsellors of the king 
shall appear (whether they be sum- 
moned or no), to deal with the common 
business of tlie realm, in so far as the 
King comnumds it. For this purpose 
twelve persons were appointed (two 
bishops, one earl, nine barcms), to re- 
present the communitas in such further 



deliberations, and especially in under- 
taking the burdens of the communitas. 
The ** twelve prober hommes^ with the 
King's council in the three parliaments, 
shall deal with all the public affairs of 
the nation ; and the communitas shall 
accept as settled what the twelve do." 
Other ordinances also were resolved 
upon. The assembly chose a spe- 
cial committee of twenty-four (three 
bishops, eight earls, thirteen barons), to 
deliberate upon an auxilinm^ on which 
matter, liowever, no final dicision was 
arrived at. A decree further ordained 
that in each county ** quatuor discreti 
et Iffjales militcs " are ti) be chosen to 
deliberate on the national grievances 
and report thereon at the next parlia- 
ment. These are tiie main character- 
istic resolutions of the Mad Parliament 
at Oxford, which the Peers* Report, i. 
101-127, treats of in detail. In conse- 
quence of the application of the elective 
principle, the central government now 
fell into the hnnds of an elected national 
mini^^try, consisting of lifteen persons, 
the majority of whom were hostile to 
the King, and thus begins a syhtematic 
party government. 



324 



Constitutional History of England. 



But the victorious party meets from the first with bat doubtful 
obedience. The county officers appointed by it manifest an 
arrogant and arbitrary behavionr. During the reaction, and 
the disunion of the leaders which soon again enautd, Prince 
Edward Buccecded {28th May, 1205) in escaping from the 
captivity in which he had been kept by the barons, and with 
a hastily collected army of followers surprised the insorgeats. 
After the battle of Evesham, in which Simon de Montfort 
himself was elain, the party of the barons appear in the 
course of a few months to have been entirely scattered. (3*) 

C3») ThemolationaorOxfotdpmTed 
Id the event that it was impoaxlble to 
■pply ft principla of ulcction to tho in- 
foiiaal and iDhamioTiious ipsaals of 
the Cmwn in England. "Almoct a 
hondred bornQB" bud appeared at 
Oxford t but eren tbia oomparativcilf 
amull DUDibri of lewer Crowa voseolj 
was Kaffluipnt to \<taa extniviitraDt ri'so- 
Itttioni. Those members elected b; 
the leaser TaMaU appeared only as 
TepresentstiTes of Ibo claims of the 
feudal nobility. In the electloca tho 
Chiufli vns most grudgingly dealt 
with. But moat nf the lesser knights 
nlso wore yot ill satisfied with tho 
committiw of r^Htatcs of ttreWe, which 
was to represent them once and for 
bJL Kveu in the next parliameot 
(eth Ootuber. 1258), the " CoinmHnJfas 
badwlliiTia: AngliK " sends in B sort of 
loyal address and a complaint directed 



Oxford, and nhlob 
absolves the prelntee and laity from 
their ontha in respect of nil decrees 
prejndiclal to tlio Kiu;;. The Bishop 
of Worcester and Simon de Montfort, 
»□ the otlier kamt. auiumou for the 
21st September, ISel, an assembly at 
ISt. Albntia, to which three knights are 
summoned from each county. The 
Sins ■unimons for the same dnj a. 
council at Windsor, and commands tlie 
slipTiffs to send the said knights to the 
King, Slid to no one else, "mpro jim- 
mittii cuUogaiuia habilxiri." The sub- 



sequent parliament* in i 
with the view to a comproraiae. "in IS 
Henry III. (iiarliamcut I3th Decenibw, 
J2(!3). the (liapute between the King 
and the biiroDs is referred to the jmJs- 
ment of the King of Franco, aa wm- 
tratoi. This judgment is pnbliahiBd. 
and declares the profisioas of Oxfoid 
nnll and void. In 48 Henry HI. Ipar- 
liament at Oxford, 30th March, IM^^. 
tlie barons adhere to the BsserlioQ llial 
the proTisians bo aolomnW awom to, 
wrre based upon Slagnit ChartM, ftnd 
declare to abide by then until tlia 
end of their Utcb IHody, 359). Im- 
mediately aflcrwarda the barons' war 
breaks oot; the King is vanqniahed 
and taken prigoner in the battlB oT 
Lewes, on tlie 12th May, 12M. On 
tbo 25[h of May pesoe is proclaimed : 
in twenty-nine counties oouserralotB of 
the peace were appointed, and triUm 
(dated 4th Jnnc, 1264) art) iiisned avn- 
moning a parliament, to which «]|0 
" qiuiFuor de hgaliorOmi tt ddnrsMr- 
n'biui aiiliUbtit Comitaiiu, nabitemm 
tmctatuH de tifgotiit jirniietlt,'' wan 
Bummoned. At this pntliament. bdd 
at London, decrees were issued hj tfaa 
prelates, Wioqb, and the cnmnwiwftni 
lerrie there present, pro jhkm rtffitL 
But now a rupture taki'a plnco betwcea 
Montfort and the Earl of Olouccster. 
In 19 Henry III, (20lh Jutiiiary, l-'CS), 
a pariiaraent in held in Louiion, to 
which were summoned the Archbishop 
of York, twelve hiahops, alxty-fln 
abbots, thirty.six priora, and the liaatW 
of the order of the Templars, and alto 
five earls, and seventeen barooK, the 
Inst named probably all bclonginis' to 
the party of Simoa de Montfort (Peon* 
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The fourth and concluding epocli of tliia reigu takes ex- 
ternally a quiet course with the conclusion of peace, an amnesty, 
and the arbitrators' awards (dictum of Kenilworth). The 
King once more takes back the power of appointing to offices. 
Such of the rules laid down in the provisions of Oxford as 
are not at variance with the royal prerogative, are confirmed 
by the King with the consent of parliament ; and after severe 
trials we find Henry again in the parliament at Marlebridge, 
regulating the affairs of the nation as law giver, thougli lie has 
given up his foreign favourites, and has repeatedly confirmed 
Iklagna Charta. (4) 

The parliamentary progress in this chain of events touches 
two points : 



Beports, 1. I41-H5). But there it 
liciide^ a ehuie U> tite cfTact (hut the 
Vietanaibn are (n sind ton knights 
ruin) ever J cciunty. the cUica >nd 
burgliB two oltiitisiiB. and the cinque 
porta each Tour men to the aseemblj 
(aeo note at end of [ho chapter). 

(4) The impotlAat precmluuta in the 
fnnrth period are: In i9 Henry III. 
(purliuuieat ut Wiviohester, 6th Sep- 
tember, 1265 1, the bisliopB were snia- 
moned villi the cxorptLan of the four 
bishops bclougiag to Moutfiirt's pi>rl}'. 
AIbo a nunilwr <-f seoular Crown vas- 
nala, iocluiliug the widowe of the oarls, 
barons, and knights, nlin hud bcea 
■taiu or taken pneoiiira in battle. 
The landed leUiWa ot the rebels were 
eonflecaled and distributed amonmt 
the " IriEDdi of Ibe King," Tlie frivo- 
loDfl aaU faithlens coDdncI of the Kiag, 
however, caused the Earl of Oxford 
again to appeal to anus, and to play 
the part enacted In latef times by Duke 
Manriee of Saxony. Id 50 Honry III. 
(24th August, 1266, parliauent at 
Kenilworth). a Dommisaion of three 
bishops ond lliree boroua wa« apnninlcd 
by the King ri a barCHiInu eoatiliaribui 
AngliK, Id provide for the welfare of 
the oounlry, and for thoee who bad 
been disinburited. Tliose dx are, iu 
like manner, tochmse six others, The 

Sapiil legate and Priiii'i! Hi>ury are to 
ecirie aa umpires. The so-cnlled 
dirlHta (award), of Kenilwoilh woe 
agreed on. At tht pivrliumeut held 



at Northampton on the 26th of October, 
the verdict of the twelve was pub- 
lished and eonfirmed. The partisntis 
of Montfort were reeiored to their 
possessioni on payment of flvo years' 
inoome, or less, from their estates, ac- 
cording to the gravity of their ufleDoe. 
On the 18tb of November. V.i&7. a pur- 
liament or cominune onnoilium re^t 
was held at Harlbomugh, " ad nnJibra- 
lionem regnf tl txjieitilionem Jutlilix." 
There were present, busides the mag- , 



of ttio King's oounoil. The rewlutinns, 
under the name of the "StahOa of 
Marleberge."must always be considered 
as a portion of the national IcgiBlation 
(Peers' R.-portB, i. 159). In G3 Heiirj 
lU. (porlinment ut Wcetminstor), the 
polenlJnrai of iho cities and burghs, 
as well as the magnatea, were invited 
to the soleiiiQ trauslatieu iil the hones 
of Eadward the Confessor to West- 
ninsti-r Abbef. After tlie e[u«e of 
the evremony the nobilta form h par- 
liament and grant a twi^nt>eth with 
the eoUMiat of the re^fni nmjorei 
(Peers' Buport, i. 161). In 55 Henry 
HI., on the ISth of January. I'/Tl. at 
a parliament of the magnates held in 
I.DUdon, the Inrds and others who hod 
lieen disiuberit^d wrre ciini|)lelely ro- 
■lored to their possessions prr atmiuH- 
nun atieaiim, In the f.iliuwiug year 
Henry HI. dieJ. 
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(i.) The right of the Crown vassals to assent to the impo- 
sition of scutcujia and extraordinary aids, is established by 
more than twenty precedents, and indeed as much by grant 
as by refusal. 

(ii.) In connection with the tax-voting assemblies, the par- 
ticipation of the magnates in the promulgation of royal ordi- 
nances also revives. A number of the legislative resolutions 
of this period were, in the later judicial practice, put on the 
same footing with the subsequent parliamentary statutes, and 
were enrolled among the collections of laws; notably, the 
Provmonas dc Merton (Rotuli, cl. 20 Henry III.), and the so- 
called staiittuin de Marlehcrge (Eotuli, cl. 44 Henry III.), etc. 
This last is at the outset described as '' provision es, ordina- 
tiones et statiita suhscrijjtaf'' and is similar in form and con- 
tents to the statutes published under Edward I.*** 

Among the varying fortunes of these struggles, the advance 
of the Crown vassals towards a constitutional position is un- 
mistakably evident. After numerous confirmations so much 
had been achieved, that even at the climax of each successive 
reaction there is no longer any question of a repeal or curtail- 
ment of Magna Charta. The omission of articles 12 and 14, 
which dealt with the grant of sciitagui and auxiliu, was com- 
pensated for by an effectual practice of grant and refusal. 
All circumstances appear to concur favourably to originate a 
constitution of the estates of the realm. A weak and faith- 
less monarch endeavours to get rid of the disagreeable gua- 
rantees of ilagna Charta ; he is forced on five different ocea- 
sions solemnly to recognize their validity. He-endeavours in 
the old way, with the help of favourites and ofl&cial clerks, to 
restore personal rule ; the power of the prelates and barons 



••• It is from tlio prcoedcuts given 
ill Tiotc'H 14 that tho abov<' rcKiiltH, viz. 
tho riglit of till" b;ir(»n8 to assent to the 
cxtrnonliuary aids, and tlieir partici- 
pation in tlie most important dtcrces 
of the King, aro do(lucc<l. From the 
so-called Statnte of Merton onwards, 
a numhcr of these ordinanctjs were 
adopted into tho later coUections of 



laws, most completely into the •' Sta- 
tutes of tho Kealm " (1810), edited by 
the Kccord Commission. The luo.-t 
notable are tlje Vrovi»ionf>s de Mrrton 
(statutes, p. 1), th(! iStatutum Hihemix 
(p. 17), the provisions toncliing Ivap 
year ( p. 7), the Dictum de Ki^nilworih 
(p. VI), the Statutum de MarUberge 
(p. 19). 
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drives him to dismiss these eounsellors, to banish them, and 
to accept the gi-eat officers who are directly forced upon him. 
HiH chronic state of pecuniary embarrassment compels him 
constantly to assemble parliaments ; but almost every demand 
is met by statements of national grievances, which the Govern- 
ment sees itself compelled to redress. Prelates and barona 
vie with each other in an opposition, which is based upon 
the memories of the Great Charter, upon common interests, 
upon an increasing respect for class interests and associa- 
tions, and upon the weakness and perverseness of the King. 
The discontented barons at length find a leader in Simon de 
Montfort, the brother-in-law of the King, a magnate renowned 
alike as a statesman and a general. Under such leadership 
the nobles succeed for the first time in vanquishing the 
monarchy in open battle, and in taking captive the King and 
the heir to the throne. 

And yet the great successes of the barons are neutralized 
with marvellous rapidity ; no parliamentary constitution 
results from their victory, in the sense of the feudal constitu- 
tions of the Continent ; because as a fact the material con- 
ditions of a parhamentary constitution were still wanting, 
alike in the form of the governmental power, and in the 
formation of the estates. 

In tho first place, the royal rule had still the character of 
absolutism. All sovereign rights still appeared as emanations 
from a personal will. The possessions and rights of the 
dominant class, the position of the vassals of the towns, every 
form, normal or exceptional, of the liberties and franchises, 
was still based upon tho personal decrees of the king. The 
limits of this power had indeed been indicated in general 
outlines by Magna Charta ; but the executive laws were still 
wanting which were to introduce these principles into the 
practice of tho Exchequer, and of the royal county and local 
magistracies. Against the decided personal will of the king, 
neither the committee of the King's court, nor the bureau- 
cratical Exchequer afforded a reliable protection. How should 
the discontented magnates in such a constitution establifh a 
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check upon the squandering of the national resources, tbe 
abuse of the discretionary' military, financial and jadiciftl 
powerB, unleBB tliey themselves exercised these powers ? AU 
political administration was so framed as to receive its 
impulse directly from the King and his perBonal advisers. 
This hiireaucratic form turned all the influence exercised by 
the magnateB in the direction of appointments to the great 
officGB and the shrievalty. They were thus in the most direct 
way placed in possession of the power ; hut the influence and 
the sagacity even of the most clear-headed leader could not 
hinder the immediate abuse of this power ; an ahuso vhich 
was at once itself felt by the opposite party, as well as by the 
lower classes, and incited them to resistance. Every exercise 
of the rights of sovereignty was regarded by jealous partisans 
as despotic ; and every refusal of a favour was interpreted by 
adherents as an insult and a reason for revolting. Without 
any fault, so far as is proved, of the great leader, the nn- 
limited i>ower was converted into a party iuBtrumeut in tht 
hands of the victorious, but politically speaking inexperienced 
party. The dissatisfaction and reaction that ensued, restored 
the so-called " King's friends," i.e. foreign adventurers, 
covetous dependents, and officious clerks to theur former posi- 
tions. As the monarchy is in no direction equal to the 
situation, there arises that wavering and apparently aimless 
struggle which we have seen. 

But regarded from below also, the Crown vaasallage still 
lacked the form for an adequate representation as a coUeotive 
whole. Their feudal position excluded the sub-vaasals, as it 
did all the other freeholders, from equality with the Crown 
vassals. In this period the Crown vassals still comported 
themselves as the communiUui terrm, as a matter of oonrso 
and in good faith, knowing that they had the nation at their 
back. lu another direction, however, the esprit de corpt, and 
the self-esteem of military honour confirmed the lesser King's 
vassals in the idea of their being jiarrs ; whilst the princely 
lords, who were related to the royal house, and also the pre- 
lates, refused to recognize such an equahty, which in point of 



First Attempt at a Gocernment hi/ Estates of tlie Rmlm. 329 

numbers would have placed them in a modest minorily. An 
election of representatives of the inferior nobility to attend a 
concUium regis could no more be successful in those times 
than at the present. If real political performances were to be 
represented, the thousands of sub-vassals, the freeholders and 
the towns were of greater importance than the lesser barons. 
The attempt to allow only a hundred " barons " at the 
Parliament of Oxford to participate at the election of a 
national committee, resulted in an immoderate assertion of 
feudal claims. The personal rule is followed by a personal 
opposition rule with confiaeatious, banishments, and bloody 
struggles, in which on both sides the followers are sacrificed, 
whilst the great lords introduce among one another private 
warfare, letters of challenge and all the ceremonial of 
chivalry ; a state of things which, under an impotent and 
perverse Government, appears worse than the previous national 
grievances. 

There was still something incomplete in these constitutional 
conditions which neither the spiritual nor temporal barons 
were able of their own energy to surmount. It consisted in 
the onesidednesa of each social class interest, so that each 
party of the barons after gaining the victory, knew of no 
other use for the absolute political power, than to advance 
and enrich themselves and their party. In like manner from 
those party struggles no form was discoverable for giving 
the lesser barona a constitutional position by the side of the 
greater, and for securing to the freeholders of the land the 
portion belonging to them, side by side with both. Only 
the negative experience bad as yet been made that it was 
unadvisahle to form the inferior nobility into a body of 
electors. The politic leader of the party of the nobles had, it 
is true, found a form for the representation of the larger 
comiiitiniliis, but it was once more lost in the party conflict. 
It was reserved to the able successor of Henry III. to 
develop the third element which was still wanting in the 
representation of the State. 

That third factor is the collective body of the sub-vasmh mid 
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thefi-eemtn of England. The communitas of the coanties and 
cities bad been bitberto excluded by the feudal system from 
immediate participation in national affairs. Tlus defect bad 
been involuntarily acknowledged on all sides. From the 
commencement of the reign of Henry III. tbo attentions 
paid to them are increased. They are reqaested to bring 
forward, by deputies, their complaints against the sheriffs; 
they are employed in reforming and raising the taxes ; they 
are offered the election of their own sheriffs ; and in 12fi8 
they are invited to choose two tnights " vice omnium rt singu- 
loruiii," in order that these shall appear to debberate npoa 
the mixilia, " ror'ivi crytisUio rt^gin." In 1261 Simon de 
Montfort summoned three knights from each county to a 
deliberation upon the " State busiueee," whilst the King in- 
vited the same deputies to hia council at "Windsor. But after 
Henry had been taken prisoner, Simon de Montfort stun* 
moned, in the King's name, two knights from each coanfy, 
and two citizens from a number of townships to a national 
council on the 2Sth of January, 12G5 ; and so in a certain 
sense this epoch may be said to close with the birth of the 
Lower House. 



Note to Cdaptfii XIX. — The germs 
of a rcpreetntation "f the rliirca and 
cities bj clinBen meinLtra appcur at 
tlie I'luae ot tlila period as Hrst ilt- 
UiinptB. In the older politicul cud- 
troveriim] writing erroneous sttPta 
was laid upon events wliioh ontiiin 
□nlbing about tliapartjeipaliou of shires 
Buil cilicB in the voting of tuica und 
in legislation. The oldest precedent 
ii said to hnve oocurrod in 15 John, 
in A military munmnns. mnlainiii^ the 
following cl II use 1 " that r/ualwir diierrli 
mi'li'n from each shire shull be cliosen 
iu the flrat Eountj court ad ioqtienduin 
nobitatra de tiegatiiK regni nonlri." 
Here only oonfidential men ore mennt, 
with wliom Ihe King vrlslics to de- 
lihcruto at the time when the invatinn 
from Fninre wns threatening ; Ilia 
question in hpte neither one of Ihws nor 
of tlio granting of aids, nnr does it 
upjirar whelhir the assembly wns 
actually lield or nol. lu 10 Ilfnry 



III. (I12r,) writs were addressed to Um 
eherifla of Gloacesl«r and of seven othv 
counting, wilb the euTDiuHnd to bM« 
ijiialuor taitilf,) de legalioTibiu et da^ 
civliiirHiag ehoeen by tha m&itta Anil 
pnibl homina of the aliira. Oat Um 
qanttior milHr» arp only to oppesr M 
mdielnra of the Vieffomilei concerning . 
a vinlution of Magna Cliarta. In 59 i 
Henry III. (couni^il ut Wi'EtmiBBtcrj 
the sheriffs were ordered each to amd 
two Itgalea tt diienUa mililet lo tbe 
council, 'Tire oranfum et WiMwfaraB 
eorvudrm ad promdeiiduni, quato aae^ 
Hum nnbu in tanta niEEMif ale I'rnjiiiiiifm 
Toluemnt.'' In like manner, imta aM 
addressed to the biabopa with direotioM 
to Resemble the " arirhidianonc*, t^M 
religiomt, rt ofcrum" in tlieir iliooMM 
til deliberate upon a suliaidy. Tha 
lower clergy nre tbeii to send thair 
proxica und report their reaulations. 
The Peers' Rep"rt (i. S(!) Reknowlolgr* 
this ill be llie fltst doauniontuy «ri> 
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denoe nf *n attempt to maA rcpreienU 
ativsa ofcorporAtinDS to a pouncil. But 
the qudatioD is bere oa\y one of n 
paiticipntion of thd lesser Tassiila of 
tlie CrnwD in a deliberation teui:bing 
eilraordinary nida. Nuw for Ibe Orgt 
tine the attempt trvs mude to fmut 
them a definite slinre in tht^ proceedingB 
ude b; side with the greater bumiiB, 
in the person of two repreBcnlatiTeB 
ohoBen from tlieir luidst, iust'^aJ ol' the 
gensral collective sututnimit bjr tbe 
sheriff, projected by the clmrter. In 
like naniier tbe two knights tncntioned 
in the writ, were not summoned direct 
to pBlliament. bijt onlj to appear 
^^eoram eoncilio noslrn" (Pftiry, Pnr- 
liEuuents, xiii.). Tliia event ia ofini- 
portikDoe as being tbo first fomi of a 
representation, tliougli only of tbe 
Crown vassals, and only for money 
grants. In 42 Henry III., at the Mad 
Parliament at Oxford, this elective 

Erinoiple adopli a new form, about a 
undrod iioron» Iwing oonvcned to tbe 
parliament itself, tbat ia, for the most 
part U—er baionB, and a committee of 
twelve chosen frnm those tbero ns- 
■embled; anuppliattionof tbe principles 
of auffroge, which al lost h-uds to a 
eivil war. But here also it ia only the 
Crown VBSsaJB that ore meant. In tlio 
summer of U6\ (-t.i Henry III.), tlie 
Bisbop of Worcester and Earl Simon 
oonvuked an asaembly at St. Aibuu's 
for the 2lBt September, 12G1. with 
the order that three kiiighla of each 
county should appear, to di'UlK'rale 
in common upon nntional sfluira. The 
King, ou the oilier hand, fixed the same 
day for a cfliincil at Windsor, and 
otimmandcd tbu shenfi* to sond the 
aoid knights to the King "auuru 
promimi cnlloquiuin hahiluri." Thia 
was certainly au attempt to oonieue 
repreientHtiviia of Ibe ahirra for a 
leaisbitito aaaemUly (Peers' Keporl, i. 
1^): but it waa miuiu in a tutnuUuouB 
and diacotdanl manner, and ita reanlt 
wna BO uDBUFOrBsfuI, that it could not 
lanh as a prtoi-dent. In -18 Uonrj III., 
at tbe Farliamuut hold in LonduD on 
tlie 24th of June, 1204. whilst the 
King was the prisoner of tbe barona, 
by onlers JsBUed to the eonterviilora of 
Itic p(Nw« four knights were anniinetied 
from each of twenty-nine Bhiren iu the 
following fotmnla: " Vobiii maitdamta 
qualimr ile legaliaribui et dUerttivribat 



milllib. 






<dM 



per oMttnmm 
iiutui nil liof eleetni, ad noa 
tain itio miUalu. Ila quod 
tiat ad noi Limdiiii, in aelaviti, eta., 
nobiiettM Iraelaluri da ntaotiii (nottrit 
tt regui nralri) prmdirlU.' But tbe 
qncstlon here touches only tbe teator- 
ution of tlie nitlioiihl peace, and a 
deliberation concerning it, with four 
Inisted men. As the "Jldaltt notlri," 
are mentioned, it is evident tliat only 
('rowQ vasaulB can be intended. It la 
likewise proved that the grant of k 
Iwentiiitli in this yenr was only mode 
by tlie prmlati id moffnofej. (Party, 
Parliaments, xlii.). It woe not until 
49 Henry IH., at a Parliament held 
in London, on the 20th of January, 
12GS, that the first precedent of the 
BnmmonB of deputies of tbe abites and 
cities uceura. The King, who was Btill 
B prisoner of the barons. Lisucd perBonal 
writs to one hundred and twenty-two 
clergy and twenty-three temporal 
barons, "ad traetandunt noWMum it 
cum eaneitio nosfro, nwnon el atiit 
arduii rmni nosfn negotiit.'' And 
then further. "Iltm mandaiu-M at 
tiTigulit Vicecomitiha* per AoQliam, 
guod vetiire faniaat rJu^t mtlite» da 
tfgaliiirOnu el dUerel'uriLui mSilibiu 
ttoguUimm coniif'ifuuin, ad Regem 
Loudini, in octnbii jirirdictit in forma 
tupradlcla, Itrm in /orma prmdiela 
teribilur aivtEiui Lineo^n, tt cirtvrii 
JBurgit AnglUf, quod wiUant in forma 
prmiiiola duo* tx diierctioribiu Uan 
pieibut qttam burgenaibnt tail. Ilrnn 
fnaTidiifitTn eri barimilitit dt pra6ii Aom- 
iaibtu qiiinqiM porluuiH, ifuciij mitlaut 
quatuoT dn IfgaNoritua el dvicrriliori- 
tut." etf. The text of the writa 
addressed to the gberilTa and towns 
hiui indeed not boon preserved to ua, 
but probubly nearly agrees with those 
oddreeaod to the Cinque porta. " Ita 
qund tint ihi in oelapii pr«(iiWi« nff- 
burcuBi el eum pTa:lali$ tt niaguatH/al 
Ttgni Iraefaturi et super vramitHt 
auxiUum imvfitmri," etc. With thia 
act a form of summnning the eoiamunf- 
talf regni originates with the follow- 
ing innovations ; — 

(i.) Nut only were repreaentativei of 
tho loascr C'rown vobsbIb iionvened. but 
the shiifa and a number of towns as 
such, were represented by two memben 
of Ibe boily of the commuultj of the 
shiie and the citizens. 
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(ii.) These repreflentatives were 
directly convened to deal with the 
business of the nation ; no longer as 
formerly, merely for the military levies, 
or for peace negotiations, or for particu- 
lar judicial andadmiiiiHtrative purposes. 

This is therefore the act which origri- 
nated the later Lower House. The 
majority of the older historians of the 
Constitution have rightly recognized 
this ; as, for instance, Spelman, in his 
**Glossarium," under the word *'Par- 
liamentum" and again in his special 
treatise on Parliaments. The same 
result is deducible from the reprint of 
the Parliumeutary writs by Pryuno 
(1659-1664),andfr()mDugdalo's**Sum- 
n)ons," but principally from the Peers* 
Reports on tlie dignity of a Peer, vols. 
i. and v. Among more recent treatises, 
this has also been acknowledged as a 
safe deduction by Uallam ('* Middle 
Ajjes"), and Parry (''Parliaments," 
xii.). The summons of 12G5, however, 
does not as yet show how far the con- 
vocation of the shires and cities was 
constitutionally necessary for the pub- 
licjition of decrees and the delibemtion 
upon subsidies. The circumstances 



attending the convention were of 
such an extraordinary kind, that the 
necessity of a repetition did not as yet 
result n'om them. It was with such 
councils almost as with Hemy the 
Second's assembly of notablea ; they 
oease again, simply owing to the fact 
that the King no longer summons such 
extraordinary assemblies. After the 
overthrow of Simon de Montfort and 
his party, all that we hear of is the 
reijturation of the ancient constitution 
and national rights. The farther 
concilia held by Henry III. are sum- 
moned in the ordinary way by |»er- 
sonal writs addressed to a number of 
prelates and magnates ; only from 
these councils the later money-grants 
proceed; only from them the statutes 
of Marlebridge. The event of 12G5 
was of moment in the same way as 
the Assizes of Clarendon and North- 
ampton a hundred years before; the 
lessor vassals and the freeholders had 
for the first time b-on combined into 
a body, and had the consciousness 
that to them belonged under ctrrtain 
cirtrumstances a share in the King's 
council. 
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CHAPTER XX. 
^f)e ariass-telattons of tte ^nglo-jSorman $ertotr. 

At the close of this period we must summarize from all the 
conditions, which we have hitherto traced in detail, the 
influence of the feudal system upon the formation of the 
Anglo-Norman estates. After the close of the first century 
from the Norman Conquest, the law work of Glanvill displays 
to us the English feudal law complete in its technical develop- 
ment. The " Liher Niger" (edit. Hearne) gives a sketch of 
the greater feudal estates in the same period, while the col- 
lection of Testa de Nevill (edit. 1807) furnishes one for the 
close of the period. 

At the beginning of the period the Norman Crown vassals 
evidently regarded themselves as a ruling class ; the sub- 
vassals were looked upon almost as a middle class, the rest 
of the population as vulgar rdturiers, as nearly as possible like 
the class liable to the " taille " in France. The feudal system, 
by blending office and property, and by turning all relations 
of dependence into those of service, had everywhere the 
tendency to create an hereditary ruling-class and an hereditary 
serving-class. In England it was the power of the monarchy 
which checked this process of development. The royal power 
was here strong enough to keep the spiritual and the temporal 
power, the military and civil departments, and the personal 
right of honour, as well as the hereditary right of property, 
within their fixed and proper limits, to make every higher 
right in the State, dependent upon higher performances for 



the State, and not to allow the nobility and knigbtfaood to 
become an aristocracy of birtb, but to keep them apon the 
level of a " class-right." The imperfect development of 
estate privileges is decidedly the strong side of these inetitii- 
tions ; and one which rendered the formation of a vigoronB 
parliamentary constitution possible in the next period. 
Through the power of the monarchy, in England, the com- 
bination of property with State duties and with political rights 
was guided into grooves different from those on the Continent, 
and formed the following degrees : — 

I. 2ri)e CTiass of t^r (Srcattt "fassals, which is subject to 
the greatest change, embraced in its original distribution 
after the Conquest those men, who had already on the CoD- 
tinent enjoyed the rank of count, or who had brought whole 
divisions to the army. The estates of the twenty greatest 
feodaries in Domesday Book contain, according to the onii- 
nary computation ; 793, 439, 442, 298, 280, 222, 171, 164, 
132, 130, 123, 119, 118. 107, 81, 47, 46, and 33 fcnighta* fees 
with various appurtenances. In an analogous position with 
regard to property were the bishops and many abbots. If the 
comparative smallness of the knights' fees be borne in mtnd, 
and the constant diminution of the lordships by sabin- 
feudation, it will be seen that they were originnlly much 
smaller than the duchies and earldoms of the Coutinent. Of 
still greater importance was their want of compactness, which 
dated from the Anglo-Saxon period, the possessions of the 
four greatest feudatories being scattered throughout from six 
to twenty-one counties. Between these lay the royal demesnes 
and the estates of lesser vassals in all the counties. The 
landowners accordingly could not consolidate themselveB, for 
the strict law of escheat on failure of an heir to the fee, or 
confiscations, would often bring back the same estate to the 
Crown several times in a single century. The great feuda- 
tories of the time of the Conquest are all found during the 
first century among the rebellious vassals. The three greatest 
grants were recalled by the Conqueror himself. As a mle, 
however, the older lordships remained intact, and weze 



The Class-reiations of the Anglo-Norman Period. 335 

referred to in the Exchequer as eKtraordinary fees under the 
narme of "capital bonoura." Their sub-vassala who were 
scattered throughout the counties were summoned by the royal 
Vkecomen. The formation of a compact military power was 
thus actually and legally hindered by the prohibition of private 
fortresses, and hy tho oath of allegiance paid by the Buh- 
vassals to the King. The same impediments checked the 
power of forming great feudal courts, which became in later 
times more and more conSned, owing to the system of itinerant 
justices and the permanent central tribunals, and was further 
diminished at each Buccessive re-grant. The Norman Period 
was certainly not deficient in external splendour. JIany a 
manorial household formed a small court with the ancient 
court offices, which were sometimes even hereditary. Many 
lords are described as being owners of parks; certain of them, 
with royal permission, possessed a fortified caatle. In the 
charters addreBsed to their men and tenants, they made use 
of the style of the royal charters : " Dapifero meo et omnibus 
hominibm nicis, tarn Francia quam Anglia." But with all this 
splendour there was no solid foundation, and most especially 
the support found in faithful vassals was lacking. After all, 
the eminent position of these lords was more an actual than 
a legal one. The barones majores, indeed, appeared in the 
military array as bannerets; their reliefs, wardships, and 
marriages form the principal items in the EKohequer (Dialogus 
de Scacc, ii. e. 10), and in the rating of the rdn-ia and 
amerciaments, they had the undesired honour of a higher 
scale. As a matter of course at the royal assizes, the barones 
vuijorvs, being summoned to court by name, were put before 
the squireless knights. But if in spite of these things, no 
hereditary dynastic families arise in England, and the position 
of the great vassals remains based merely upon class-rights 
and privileges, as in the Anglo-Saxon period, when the great 
Thane, aa such, has no greater Weregelt than the county 
Thane, it is due to the conjunction of the following circum- 
stances : — 

(i.) Firstly, to the difiTerence in origin, because in England 
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the lord's position was not founded upon Seignenraltj (that 
is, the transference of military eervice from the Bmall to the 
great landed estates), but upon the police protection of the 
lllaford. Besides this the monarchy did not allow any 
extension of the manorial, judicial, and police powers to arise, 
and DO privileged right to a court of peers, and no exception 
to military service ; but by the assize of arms it rather 
raised to a living military institution that popular array 
which in the northern counties had always remained able 
to take the field. The haughty bearing of the martial classes 
agamst free civilians found therein an effectual barrier. 

(ii.) It was also due to a difference in its development. 
After the reign of Henry I. the great bishop, Roger of Salis- 
bury, whose family for a hundred years occupies so eminent 
a position in the administration of the realm, is to be regarded 
in some measure as the founder of a new official nobili^, 
the distinguished members of which not only find their w»y 
into the bishops' sees, but also, by grant of manors and 
by marriage, into the great nobility, such as the Bassets, 
Clintons, TrussebutB, etc. At the close of every two geaera- 
ttons of tliis period the larger portion of the greater boranioB 
appear to have passed into the possession of other familiea. 
As early as the commencement of the twelfth century the 
great nobles of the conquering army were, in consequence of 
their unsuccessful rebellion against the monarchy, dispossessed 
of their original estates. Under Henry II. the newer official 
nobility already forms the majority of the body of great barons, 
whose descendants take the lead among the barons of Magna 
Charta. Other families again appear in the foreground of 
the barons' war. The English prelates also are not local 
rulers, after the manner of the French and German eleoton 
and bishops, but an official nobility, which conducts the great 
business of the nation in common with the secular official 
nobiUty, and on that account with all the more uniformity. 

(iii.) The striving after an hereditary position for the rulJiig 
class accordingly, in England, takes a direction not towards 
the foundation of independent local lordtihips, but towards a 
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participation m tbe supremo council of the Crown. This 
personal vocation must, according to the nature of the caae, 
be confined to the firstborn alone. In the same manner the 
heavy burdening with military aonucc and taxation leads to a 
limitation of the privilege to the firstborn, and thus lays the 
foundation of the hereditary peerage, which arises in the 
following epochs. (1) 

IT. 2Ci)E ^EtonS CClass was formed hy the lesser Crown 
vassals, gradually blending ivith the sub-vassals. (2) 



(1) Oil tliQ fonuatioD of the clnss of 
Hie higher nobility, unci Hubamiuoally 
□f tbe knighthood, 1 may be pDrmitted 
to refer my readeni to aiy treatise, 
■'Ade] and Rittorsoiiaft in EDK:lBDd " 
(Berlin, 1SS3, 8va.>, upon which, how- 
over, the authorities of Hiillam and 
Allien, and the older onM of Solden 
and Diigiliilc\ have hero and there liiul 
Ino grent an iufliienoo. As to tbe first 
ilistributlon of lunded property by the 
Conqnemr, cf. aboTe. pp. 124-128 
fElIii. "Introduction," i, 22(1 ttq.). 
The manner in which the estatua of iho 
MBgnutea were mingled together, is 
gliown by the lollowing surrey otUio 
number of hjdeii (hiilat) io Stueex, in 
which county the manorial poaiesaionB 
are eBpeoially numerouBly repreieuted: 
Earl Roger, 81S manors: William of 
Wurenne, 620; Earl Moreton, S20; 
William of Bmioie, 452; the Areh- 
biahop of Canterbury, 211; Earl Oro, 
I9(>: tho Bishop of Chichester, 161; 
Bishop Oohrm, HS;; the Abbot of 
Feoamp, 135; Battle Churoh, 60; the 
Kiug, 59; the Abbot of 8t. Peter. 39; 
tbe Abbol of St. Edward, 31 : Odo and 
Eldrecl, 10 : tbe Abbot of Westminster, 
7. As to the supposed entntes of earls, 
hnronrt majorei, and minores of this 
period, cf. above, p. 2S8, 

(2) Tbe formation of tbo Englisii 
IcDitElithood is in its Unal result de- 
Wtilwd ill Uie Tetla dr Nenillr iirc 
Liber Feodorum in toria Seuci'arii 
Itmpore Ranry III. anil Edaard I. (1 
vol., folio, 1607). (Recurd Commiscion). 
The ennmeratiou of all the smalt 



and auriti'a paid by each Crono vassal 
proire to us, that upou the foundnliou 
of poMMSMions like thew, no sepiirptc 
VOL. I. 



olaas n>ald be built up; indeed, the 
leaser Crown vaasnls were sure to loso 
themselves io tlie mass of the sub- 
vassals, who frequently possessed tvo. 
three, four, and rnnro kiii^hts' foes, and 
in whom the old Saxon Thanehood waa 
also represeuted. How doiilitful in 
many puinta the line of dtimiirontion 
was, is shown b; the comity of York, 
wherL', of one hundred and five Crown 
voBsnls, only twooty-nine are Urge 
Innd-owners ; the rest were as a rule 
deacribed as Thanes of tho King, 
whilst tlioy are only iu potsessiun of 
desolated lands, which at tbu time of 
Domesday Book could not possibly 
perform a knights' service. The word 
"iaiU»" sometimes designates a simple 
horseman, and somctiiues an important 
possc'ssnr of grout knighta' fets. Even 
this use of the term eipressos that the 
tenures of property and the perlbim- 
uDees in (he cnrnmonwealih are each 
considered scpomtely. and that oMOrd- 
ingly no separatu class-ri-lalions are in 
I'lislenee. arising Irom the bleniling of 
jiersooal rights aud dnlies with possea- 
siiin. The htmogitun, ton, doi e not ex- 
press Bach rights. It is an etitablished 
&ict, that an i«th of alle;;iance can be 
taken to a private individual for a lief 
and the grant of an estate in return for 
BerviPe; without tbciu. certainly only 
to the King (Broclon, ii. c. 35, sefl. 6). 
It is, moreover, usetcsB to try iu import 
from tbe Continent into England, ft 
ti'chaical di>-llnrtio[i between turmagium 
ligium and nmpfuin. Th<- (I'ji^Din nieana 
tho feudal oath generally (OlHnvill, 
ix. 0. 1 : Bractou, ii. o, 35, 37 ; Fleta, 
iil. c. IG, see. 16; Bntton. o. 6H), 
The honour of serving tiie King be- 
ltings in the fimt plaoa to the grenler 
liind-oivBers, and is therefore coneidfrod 
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The lesser Crown vassala differ in no way from the greater 
in respect of their tenure. They are directly enfeoffed of the 
King, and are competent to ait in judgment upon every Ciom 
vassal, a.s pans of the Vur'in HcgU, bo soon as they are boih- 
mouod to it. Many of them find, in influential offices, a posi- 
tion which is outwardly also equal to that enjoyed by the great 
vaasals. Of the original uumher of about four haodred 
haroiiex miiiores, the majority were probably from the first 
owners of knights' fees in Normandy, or younger brothers and 
sons of such possessors; and the rest the holders of smaQ 
court -offices, as the under -chamberlain Herbert, the four 
coots, the carpenter, the how-stringer, the forester, the 
falconer, the steward, the porter. Only in a few cases do the 
uames, like Oswald, Eahed, Grimbald, Eadgar, Eadmnnd, 
and jEllured, indicate Saxons. 

Of the great number of the suh-teiicntcs (7871) in Domee- 
(lay Book apparently less than half arc really snhiofeudatcd 
sub-vassals ; they are for the most part Saxon Thaues, and 
free followers doing serrice, among whom formal subin- 
feudation made only slow progress (above, p. 126). So isi 
as such investiture took place, the possessions of the ecclesi- 
astical mesne tenures seem to be on the average somewhat 
greater than those of the secular tenants. The sub-Tassola, 
who had themselves received more than a blight's fee, might 
also themselves have sub-tcnciit/'s under them. The majority 
of the Norman sub-vassals were probably at the Conquest the 
dependents of the greater feodaries, younger brothers or sons, 
servants, soldiers, or other people who had been till then 
landless. About half of them, as far as can be judged from 
the names, were Sason Thanes who kept their old possessions 
—and who had become, very much against their will, sabject 
to Norman lords. 

In respect of the amount of their landed property, the two 
classes appear from the first equal. Their feudal possessiong 
were comprised in the soil mth its customary rights. Upon 

allthegreulurlionourfortlielenscrluQd- Majeity"is«till regarded by the Eng- 
<nVDcrB. Tu be n'Mieji: autjtrt of His lislinianofUieiircatutJiiriisanhoiKW 
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the estate, endowed with manorial [rights, the landowner 
raises through liis bailiffs {propositi, reaves, sti-icunh) the cub- 
toniary dues ; and being generally represented by them, holds 
his court in tho forms of the court baron and customary court, 
and by virtne of later grant a royal local magisterial court or 
court-leet. But the possession of a manor is independent of a 
military enfeoffment, and we even meet with manors in the 
possession of soouatnii. In like manner the position of a law- 
mau (lihfr et Ir-galis Jionio) is independent of a knight's fee. 

The uniform pressure which the royal power exercised upon 
the greatest as upon the least of the vassals, was sure in this 
state of things to make all the lesser vassals appear more and 
more as one homogeneous body. Since subinfeudation waa 
the only form of independent disposition of fiefs, in numerous 
«ases Crown vassals became, in respect of newly acquired 
property, nnder-vassals ; even the great feudatories and pre- 
lates did not disdain to hold a fief by under-tenure of other 
lords and of the Churcli. The methods of holding property 
became thus so complicated, especially after the Crusades, 
that all idea of a lower rank as attaching to subinfeudation 
disappeared. 

The development of the chivalrous fraternities had made 
the dignity of knighthood a common bond of union for all 
vassals. Education, profession, martial honour, and pai-tiei- 
pation in the county assemblies, are the same for the whole 
host of the lesser vassals. Every honorary precedence of the 
lesser Crown vassals over the sub-vassals became more and 
more problematical when in re-grants of manors the Crown 
changed tho mesne vassals into immediate vassals, and witli 
the sanction of the King new holders entered upon the small 
€rown fees, 

And when at last the statute of Quia Einptoi-'-s (18 Edw. I.) 
«ntirely prohibited new subinfeudations, in order to put an 
to the interminable complications in tho tenure, when 
new possessor became from thenceforth the immediate 
,1 of the lord paramount, it would have been absurd to 
concede to the lesser Crown vassals, as such, the- right of 
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taking precedence of the old siib-yassals. who Lad been estab- 
lished for generations upon their old landed estates. From 
the time of Henry II,, inoreovor, the decisive mnovation had 
arisen of a money payment being more and more regu- 
larly substituted for personal military service ; tbere was aJsi> 
no further difference in this respect between the two tenures 
than that the lesser baron paid bis ecntage to the sherif. 
and the sub-vassal sometimes to his lord's officer, and 
times to the sheriff. 

A comparison with the state of things ou tlie Continent 
proves to us that the main point of distinction in England 
was the al'icnabiUbi and divmhiliti/ of the Unightx' fm, the 
inalienability of which was the chief basis of the lesser oou- 
tinental nobility. In England it was impossible to maintain 
the inalienability of the fees, for the very reason that the 
feudal bond had become extended to the whole of the laudtd 
poBsesBious in the country; alienability was even promoted 
by the fiscal maxims of the Exchequer, to which every solvent 
holder was equally agi'eeable, as well as by the ea.se with 
which the royal consent could be obtained for all sorts of 
matters on payment of fees. The period of the Crnsades, for 
instance, was productive of numerous and extensive aliena- 
tions, mortgages, and partitions. After the acquittance of 
feudal service by scutages, feoffments and subinfendatione 
appeared altogether only as an onerous method of alienation, 
through which the new holder took over with tho land, the 
l)ecuniary burdens of rdcvin, the paj-ment of the periodical 
■ iiii.rilia, and the restraints attached to feudal wardship, mar- 
riages, etc. The alienation carried mth it also the ere-ation 
of new incidental ground rents, which urgently required that 
the legislature should bring about a simplification of the law 
of tenure. Hand in hand with this went the splitting up of 
their land into parcels by the feudal possessors ; which was 
intimately connected with tlie frequent change of possession, 
and witli the circumstance that the judicial power failed to 
firmly consolidate itself with tho landed interest. Presently 
the Crown resolved on a re-grant in parcels in cases of escheats 



TJie Class-relations of the Anfjlo-Norman Period. 341 

and forfeitures ; then again allowed a partition among several 
co-heirs ; and finally aUenations even of portions of a fief 
on payment of heavy fees, bo that even hundx-edth parts of 
a knight'8 fee are met with. Hence as early as the middle 
of this period the numher of the possessors of the smaller 
fiefs visibiy increased. JIany of them are younger scions of 
the families of the Crown vassals and sub-vassals; others 
again freeholders who had been enfeoffed for their military 
services, or through an act of favour; others were wealthy 
persons, especially those in the towns, who at the time of 
Eichard I. acquired by enfeoffment such lands as were gene- 
rally sold to the highest bidder. 

The combination of these circumstances in England in 
the Middle Ages, did not permit of the knighthood becoming 
an exclusive hereditary dignity. Not real estate as such, hut 
the mastership acquired in doing warrior's service gave a 
claim to the honorary title ot donihnis,ot "sir," which remains 
a personal dignity that the Crown vassals were bound to take 
up. This honorary title is also conferred in the Middle Ages 
upon the higher clergy and graduates of the universities. The 
word "knight " is used to denote more specially the military 
rank with it, but since no especial social rights are connected 
with it, and the rights of possession and influence in the shire, 
etc., did not depend upon it, the taking up of the dignity of 
knighthood was in comparatively early times felt rather as a 
bm-den, in consequence of the high fees chargeable, and was 
from time to time enjoined by royal command. Already in 
these times the Exchequer rolls contained innumerable entries 
of fees which were paid for a delay (pro respcclit militiw). 
Those possessors of knights' fees who had not acquired the 
formal dignity of knight now call themselves esquires {acuttirli). 
In their shire, the esquire and knight were sufficiently known 
by their position in the coimty court. On the other hand, since 
the Crusades, the adoption of family arms had become more 
and more an established custom, which in the military array 
liad been rendered necessary by the wearing of armour. 

The main issue, the sum total of services to be rendered 
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Ilo the State, bocaine tinall; tbe eamo for all ; the kuiglithond 
' at the close of this period forms an entirety — a freed and 
definite station, in which no contrast between noMe and 
burgess landowners ever arose, and without prejaJice to the 
I social claims to suiierior honoiu' advanced by old possetsots 
land families. 

P III. Themassof thereBloftheflCCbottlttsan&irnantSappeiireil 

from the standpoint of the Norman knighthood as " tnillnUfC 

a bind of " appurtenance of the soil." The royal asanrantes 

after the Conquest contained indeed in general a gaarantfe 

I for the protection of all existing rights of property. Bnt 

Ktbe mass of the ceorls {villnni) were still further pressed tloirn 

rty Norman arrogance, as well as by the form of the local 

police regulations during this period, so that they weremtli 

regard to the landowner, in a precarious position, and without 

a right of possession protected by law. Ah against the lowest 

stratum of the people the monarchy allowed tho propertiiid 

class full sway, just as it had upon the Continent created 

a "bondmen" peasantry. Moreover, in the Exchequer there 

was that " primei: i m m luihlf, " ixhich knew full well that the 

enormous money payments which fiefs bad to rendei- to the 

Crown, must after all be raised through the peasants, and 

I ultimately fell upon them. 

1 Better possessory rights on the other hand were giv^ 
I in Domesday Book, under the headings of lil/cri hommet. 
I aoctiianin,hiirpeiises. Many among these were old allodial pos- 
I aessors, who became more uniformly subjected to the burdens 
of the feudal system, the more the principle was cai'ried out 
that this kind of possession also coald he maintained by 
"redemption," that the inferior possessor must hear the 
burdens of the vassals, and the Saxon those of the Norman. 
I The eiteneion of feudal principles to it, is evidently tho result 
■ of an ■ increasing practice, which originating from the Ex- 
chequer and tho Curia Il-'nix, was at last embodied in tho 
imiversal maxim that "all landed property in the country" 
is held of the King, either immediately, or mediately through 
a mesne lord. The legal details of these relations with 
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regard to private rights will probably never be completely 
explained. (3) 

But with regard to public law the following eircumstanceK 
intervene and lead to a gradual amelioration of their position. 

1. The revival of the county militia after Henry II.'s amm 
lie aniiis. Even in the feudal militta the military service 
of such pei-aons had certainly been customary and indis- 
pensable as a reserve. Those thus equipped (scrvlcntis) how- 
ever appear there only as servants of their lords ; whilst the 
ii»sisa de arinis summons them as a national levy of their own 
duty, i.e. of theii' own right. 

2. The constitution of the civil courts had allowed all lihcre 
tenenUi to continue to act as lawmen in the hundred coiurt, 
which was now certainly in a state of decay. "With the 
beginnings of the jury system their participation became ex- 
tended. In commissions appointed to take evidence, whose 
province became more and more only to establish facts, a par- 
ticipation of credible inhabitants of the neighbourhood was 
requisite. In addition to the knights, other lihere taientfa 
were accordingly regularly appointed, but they vrere not to be 
mere villani or ruslici. 

(3) Tlie common law Telationi sub- 
Bisting belwecD rTceholdera, lenanls, 
nnd villeins, can only ba peiceived in 
iome dtgree from the law boohe, aud 
coniidcruble giifn uie left in the history 
of their development after Ihe lulur 
Anglii-SuxoJi tra. For tho petiod ' 



DoniEBday Book, acrves as b toana of 
iufi.rlaatioii. The liberi boiuinet i<ul 
nuHdin Jirnuim pertinenUi) who now 
andtlLeiiwcnr.arapioUiblToldttllodlul 
peuBnnts aiiuinst wuomBt^tno clntm 
could !» mnde, and who were ouly 
gmdiinlly lieiit down nodcr the judicial 
and Siianoial practice of the feudal 
nystetn. Liberi hmHinn appear in «oii. 
sidemblc iillmlierB onljr in tlie coun- 
ties of Leicester, Lincoln, Norfolk, and 
Suffolk: fi7wrf hominn commendali 
occur priiieipnily upon ccclesiasticiil 
estate*. The "DialDgtis" shows the 
light in TiLich burenncralicul opiuion 



held lUe viUeinH : ^'deereluntrtt,ulqnn't 
a itominU erigtntibia merilit interreni- 
ente pacliom legilima poleranl olitinrre, 
mU inciotf^yilijareeottadeTctur; arlv 
rum butem iHnnifl« tiuxettionii a Urn- 
;ioHbu« <ubnol«i gtniii nihil vindiearant, 
de ea^tero itudtrt Itnenlur demh's oUt' 
luiii Votniaorum mun-uiH (/raliamaaer- 
can," etc. (Dial, do Scacc. i. e. 10). 
In the law works of (ilanvill nnil 
Biocton the increasing pruKaore npon 
tliu rilUini appears to have reached 
snoh u pilcb that former Titlelns aod 
tUoie ^^bo had boon free posaessors 
from their birth, nni comprised ander 
tbo common expression villmagium 
(BUis. i. 81). From that time thoy 
form the "villeinB regnrdant" incon- 
tmst to the landless "vilteinsin grots" 
(the remnant of old srifdom). Here 
also nppreeaion and denial of justicti 

WB8 undoubtedly thcsoutc ''- ' 

subjection. 
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S. The criminal jurisdiction and police control of the tumut 
ViMcomitU drew to it the whole of the adult population, to 
give account of the preservation of the peace and to pass ftn 
annual magisterial review, i.e. "view of franc-pledge." In 
Bpite of much that waa bardensome in it, it gave rise to 
a, useful habit of common service for the whole i»eople. lu 
the local police tribunals, which had become so numerously 
BubdiviJed, and which regulated their proceedings accordint; 
to the pattern of the tunum Va-ecumilis, the dearth of free- 
holders caused the villani to bo constantly employed in actunl 
Bervice as lawmen. 

4. In a still greater degree, and systematically, did Uiis 
hecome the custom in the courts leet of the towns, in which a 
conEiderable burden of taxation was evenly distributed and 
thus produced the idea of a civic equality. The various 
ranks and descriptions of property here become iusoparably 
blended together. The sum total of all those who bore soot 
and lot, are now described as " Uheri homincK " or '* freemen," 
as men fully bound by duty, and fully entitled to their rights. 
The towns become the nucleus of a new class-formation, 
framed on the old relations subsisting between Uhcri hominet, 
aociiiantii, and rillani. 

In the whole picture of these class relations there are fonnd 
in spite of all the pressure exercised by a fiscal and policti 
i-iijim(, important germs for future times. However modest 
the measure of political privileges which these shire and 
city unions were primarily to gain, the most important founda- 
tion of a parliamentary constitution had been already laid ; 
■which was, the habitual and personal meeting together for 
public huBiness, the local and periodical co-operation of .ttw 
State-bm*eaucracy with the individual communities. 
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THIRD PERIOD. 

THE PERIOD OF THE GROWTH OF 
THE ESTATES OF THE REALM. 



CHAPTER XXI. 

Cfie (JTcntutLi of organising Statutes — ^i)e ^nion of tj^e 
(iTentral (Sobernment tnitfi tjbe Constitution of ti)e (Jl^ounties.* 



I:dwaiid I., 1272-1307 
Edward XL, 1307-1327 
Edward III., 1327-1377 
KiCHARD II., 1377-1399 
llEXRY IV., 1399-1413 



Henry V., 1413-1422 
Uexbt VI., 1422-1461 
Edward IV., 1461-1483 
Edward V., 1483 
Kichabd UI., 1483-1485 



Almost three generations had passed away smce the last 
year of Henry II. *s reign, and the land had not yet found 



* Among tho sources and works of 
reference for this period we must place 
before all others the State records, and 
particularly the Statute Rolls which 
<'xi8t BK the official publication of the 
Parliamentary lepslation of permanent 
validity from 6 Edward I. to 8 Ed- 
ward IV., and which are tho basis of 
the official collection of Statutes of tho 
Kealni (1810, etc.). As the next source 
fire to be considered the Parliamentary 
Rolls, thnt Ih, registrations made by 
the officials of the Chancery of the 
more important proceedings in Parlia- 
ment, now printed as "i?o<uZi Far- 
Hamentorum ut et Pftifiones et Placita 
in Pdrliamento" (vol. i.-vi. 1832, fol.), 

Thj^ proceedings of the Ontinual 
Council are printed in Sir H. Nicolas, 



"Proceedings and Ordinances of the 
Privy Council of England from 
10 Richard 11. to 33 Henry VIIL" 
(7 vols. 8vo, 1834-1837) ; see also the 
Monograph of Sir F. ralgrave, **An 
Essay upon the Authority of the 
King's CouncU" (1 vol. 8vo, 1834). 
As to tho Exchequer, Madox gives in- 
formation for this period. As to the 
judicial system, see Foss, ** The Judges 
of England " (1848-64, vols, iii., iv.). 
The general collection of the State 
records, Rymer, "Fcedera, Conven- 
tiones," etc. extends to 1391. 

Of the law books, Britton and Fleta 
belong to tho commencement of this 
period, as does also Home's " Myrrour 
aux Justices," (cf. Biener, '*Engl. 
Geschw. Ger./' ii. 887. teq.), Tho 
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rest. John's reign had left behind it the indelible impression 
that even the Great Charter did not as yet afTord sufficient 
protection to peraon and property against a despotic form 
of government. Furthermore, it had become evident that 
nobles and prelates alone were not equal to the new task ; 
Magna Charta had at first only engendered party struggles. 
Accordingly, during the vicissitudes of Henry III.'b reign both 
piirties involuntarily resorted to the same measure, to give 
stability and equilibrium to the nascent constitution, 1^ 
a<lmitting the middle classes in groups distributed according 
to communities. 

By the side of the great feudatories, whose participation 
in the government of the realm had since the days of Hemy 
III. been immutably established, a middle class had Bprnng 
into prominence in the knighthood, owing to the improred 
position of the sub-vassals and the wealthy freeholders. Their 
position in the county court, theii- homes, and their family 
connections had given the knighthood a solid inflaence in 
the towns also, in which likewise a new middle class, but 
one still inferior to the knighthood, had sprung up from 
other sources. The monarchy bad to make up its mind to 
give these middle classes a shai'e in the government of the 
realm, if it did not mean, in its struggles with the magnates, 
to part with its influence to the committees of the barons, as 
had been the case under the inglorious reign of Henry IIL 
The experience of the Provisions of Oxford and of the Barons 
War were of paramount influence upon these times. With 
Magna Charta and the manifold limitations it imposed upon 
the administration of the realm, with the great concessions 
made to the Church, and the growing power of the kni^t- 
hood and the boroughs, a government such as the kings of 

best authority iipnii Ibe pmrlioc nf Ihc Blitiitinniil Uistory nf Eugrlnml, Ilalloini 

couila are the ao-called Year Booke, '■ Middle AgPs," eap. viii. and lb* 

tliRt IB, tlie collection of cob^ foruini: aupplciucnla to it ; LBiipcnbctg-Poali, 

precedent ilttermitied id tlio ctntrul " CeK>hi(ihte Rnglands. vula. ir,. r.c 

courts, rmm Edward II. Of legnl but nbnvc nil, Stubba, " ConstitutJoMl 

history, ItevTcs, "Hist, of the English HiKtoiy" (1874, etc toIi. ii. and ill^ 

Law," vols. ii. and iii.. deals with the .~i.~.~ -\.:^r ... — u — t — ;.. 

period. Of the troatiees upon the Con- 
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England had formerly carried on by an Exchequer and a 
number of confidential counsellors, was no longer possible. 

The firm establisliment of these conditions became the 
task of the times throughout a series of statutes, beginning 
with Edward I. the greatest monarch England had seen since 
Alfred the Great, and the one whose rule constitutes the most 
glorious epoch of the Plantagenets. The bitter experiences 
of his father had taught liim that a participation of the 
estates in the Government could not be refused. Firm and 
shrewd of character, he resolved to give new strength and 
stability to the throne by means of those very institutions 
which had proved ruinous to his predecessor. With the 
statute of Marlebridge a legislation was begun which now 
mado such progress, that at no other time throughout the 
Middle Ages was so much law positively established as in the 
century of the three Edwards. For this legislation no object 
appeared too great, and none too small. Lord Chief Jtisties 
Hale states emphatically that in the first thirteen years of 
Edward's reigu, EngUsh law made more progi'esa than in all 
the centuries from that time until his own day.** 

The greatness and the peculiarity of this legislation lies 



•• Otthe fcrtilit)' of tlir legialntinn 
■Inriug tbiB period, tlio follnwlne ni>~ 
liTeviuted list of the reign of Edward 
I. toar gi«e us u surrey : 3 Bdw. 1.. 
8tal. WoBtniinater 1 ; 4 Edif. I., Stat. 
lie extenU Msncriii Stat, do officii 
CoronBtoria; C Edw. I., Stat, of Glon- 
tvnter: 7 Edw. I., gtut. denliiiK witli 
alicnutioiis in Hortmniu: 10 Edw. I., 

SlBt ofRutlMKlT 11 Edw. I., But. 

do Meri^loriliui : 13 Kdw. I., Btnt. 
Wc»tiriii»lcr 2. Stnt. i.f Wiiiton. ei»t. 
t.'ivitatii I.ondiDl, Stat. Circtmupcclic 
AKntis, Confimintio CUinrlaraai ; 14 
Edw. I.. Stilt. Exonin-; 18 Ed». I.. 
Stat. Quia Emptorea (Westminitrr U), 
Stat. deJiidHiamo, Stat. Qua Wnrianln. 
Stnt. Modus leraodl fiaea; 20 Edv. I,. 
(iUt, oF WhhIc, Stat de Defeusimie 
Jniii. (itnt. Ao Moneto: 21 Edw. I., 
St4il. de lis qui nmeTidt siillt iu 
AsKisiii. Stat, do Un]«fiielnribui> in 
I'Bicis; 2r> Kdw. I., Btnt. Conllrnui- 
tioDia L'hni'lurnm ; 27 Kdw. I., Stnt. 



de fiiiibiiB k'TBtiB, do libfrtnlibuB, per- 

Juirondis, Stnt. dc Fuln Monela; 'iS 
Idw. 1., Stat, dealing nitli wnnlahiii 
nod TCliefi, Blot. desHng with ncoUKd 
])eiB0iis, Stat. Alticuli super Clmrtas ; 
2S Edw. 1 . StaL amnveos mauum ; 33 
Edv. I., Stat, de ProtertionibuB, Or- 
dinatio rorestu, Stat, di-aling witli 
lueaiurenieiit o{ Inod, ord. of luqaesls : 
34 Kdw. I., Stnt. do Conjuuctione 
FeollbtiB, Btat. oa Amortization, ordo 
ForeatK : 3S Edw. I., Stat, de Aspor- 
tivtii Rcllgiomrum, and eo on lo a 
Htill greater extent under Edw. 111. 
Tliis itui>eDd<nia stream of legislation 
may be explained also by the cir- 
rTimstanee tliat the half rentnry of 
thi' incapable Bovptntoent of Henry- 
Ill. Iiod piled np in nil direptiona the 
demands made u|>on the legislature. 
Thu merilB uf Kdwani 1. srti also fully 
noknowleducd by Bkckatone, iv. 425- 
427. 
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in the constant realization of a single fundamental idea ; the 
combination of all the functions of the Becalar executive power 
with the existing greater unions of communities — a combina- 
tion by wbicli the people b&camo penetrated with the eon- 
sciousness of its political duties, inspired with an idea of 
political unity, and competent to take the preservation of 
peace and order in their own hands. In this profound system 
of legislation, as also in Magna Chai-ta, could be perceived the 
Land of that well schooled hm'eanciacy which from the cloae 
of Henry the Third's reign resumed its normal activity, and 
continued the internal consolidation of the constitution, under 
the guidance of a higli-mindc-d monarcb, and which (in spit* 
of a cessation under Edward 11.) finally accomplisbed under 
Edwai'd III. the buildiug, in the course of a single centuiy, 
of the new edifice from the heterogeneous materials at hand. 

The necessary cohesion of the counties, himdreds, and 
boroughs, was aL-eady existing, thanks to the retention of 
the Anglo-Saxon judicial wystem, to the now perfect reoon- 
ciliation of national contrasts, and to the opportune transfor- 
mation of the jiiiUrinm parium into the jury system. The 
country was indebted to the harsh rule of the Norman period 
for one great result, viz. the habit of the wealthy claaBes 
of being eager and ready to perform the behests of Um 
State in military, judicial, and ijolice functions. 

The essential unity and power of the executive also existed. 
thanks to the strong development of the royal sovereign 
lights, to the strict management of the Exchequer, to the 
judicial bench of the Ciirkt lUijiii, and to the elements of > 
council of State, which had been rising into prominence from 
the time of Henry III. 

The fault lay only in the insufficient combination of the two 
elements, for which neither the officialist system of Shirgere&B 
and local bailiffs, nor the itinerant commissions sufficed; 
because such institutions in the bands of a despotic govera- 
ment became the passive tools of oppression, and under a mle 
of grandees were converted into mere uustable and vitdaat 
party instruments. 
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This gap had been filled up in the formor period by com- 
mittees of parishes, so far as temporary needs required ; that 
is, when the royal officer, who stood aloof from the people, 
coiild not determine questions of fact and local questions. 
except on the testimony of the neighbours on oath, i.e. by 
means of the provost and four men of the villages, and by the 
representative body of twelve men or more from the greater 
anions. In this way the framing of Domesday Book had 
been brought about ; in this way fi'om time to time an estab- 
lishment of inquests of office (ad quod damnum, etc.); the 
police functions of the court leet ; the new method of deter- 
mining the question at issue in civil actions, and the question 
of guilt in criminal cases ; the ratings for military service, and 
the first ratings for the hide-impost and income-tax. "What 
was now to be achieved was the permanent and uniform 
blending together of these elements so aw to form an organic 
union of the central government with the government of 
provinces, districts, and towns — such an organic union as in 
oiir own time forms the problem which the German Empire 
baa to solve. The essentials wore — 

1. That the rules of administrative law should be as clearly 
defined as possible, seeing that the fimdamental aiiicles of 
Magna Charta did not as yet suffice for securing a fixed ad- 
ministrative rule, and for the protection of the subjects. 

2. The formation of the system of juries into permanent, 
uniform, and organized institutions of justice, and of military, 
eivil, and financial administration. 

8. The development of the higher and lower district otfiees 
(justices of the peace, coroners, constables, etc.), for all such 
dispositions and measures of the executive as could not be per- 
formed by the juries, but only adequately by individual officers. 

In this manner the organic union of the English Govern- 
ment with the counties, hundreds, and boroughs was brought 
nbout; so that the exercise of the undiminished prerogative 
rights passed by virtue of legal authority to the officers and 
committees of the provincial unions. Thus arises the world- 
renowned system of English self-government, the indepen- 
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dent elements of which had existed already in the fonn» 
period.' •• 

I. ,1 Ueading of Ike militarif Sjfstein icilh the constitution of 
the shirrs, to form an organized militia (originating in tlie 
reign of Henry III.) during this period became necessary, 
both for tho national defence, and on account of the military 
power of the barons within the realm. The personal liability 
of the owners of knights' fees to serve, still formed the basis 
of the ordinary military system ; but the feudal roll had 
already shrunk considerably. The growing opposition of tlie 
clergy had greatly restricted the feudal services of the clerical 
crown vassalB. The administrative maxims of the Excheqaer 
had, in the case of re-grants of laud, rather aimed at acqairini; 
great revenues than at the permanent interests of national 
safety ; many groups of estates were granted under the names 
of " baronies," for the purpose of raising the great relcriutn 
of a hundred marks, whilst the number of the shields was 
reduced. The dividing up of knights' fees into parcels ren- 
dered impracticable the furnishing of troops for real purposes 
of war ; frequent alienations brought the system of holdings 
entirely into disorder. In all dii'ections the insular positioB 
of the country showed its influence. The military conditions 
existing on the Continent, the bimdreds of baronies and for- 
tified towns all competent to wage private warfare, the count- 
less castles, the short campaigns and petty sieges were not 
to he found in England. Tho few castles and fortressed towns 
were as a rule in the hand or under the control of the King. 

■■• The eoraplicaled clelailn aro in Iho townaliip, iu the Iiiindred, and 

gircn mora exhaiisliTflv in my "Goh- in tho ehire, Tiie Nonuao system wm 

ahlchte dea Sclf-gaTermnent," ISW, atroni; in its higher rangps, in tho cImb 

5 p. 144-204. The modern Engliah ralalloii lo the Crown of tlio tcimnt* 

istoriaiiB appear inolined to mKu]>t inchief whom theKini^hiidGnriofaeil' 

this ttouoeptinn of the development of (Stabbs, i. 278). "The peoiiliar line 

their canstitution. Tbaa Stubbs, " The of Bdvard'ti reforma, the ever peroep- 

prineiple of atnalgaiualiDgtlie twotawfl lible iuteutiou of placing each raonihigT 

and uationalitiea by Hnpor-impoBin^ of the body politic iu diroot and im- 

Ihe ijetler connolidiitcd Norman super- mediatp relntiou with the royal pcurer. 

Btructnre nn the better coDsolidBteil in jiieHce, in war, and ia taxaUon. 

En^liah BiibBtnicture,ruo»tlimu|;h tbt) seems i:r rpach its fulfilment in tiie 

vholo politer, Tho English ayatem was erealion of the Piirtialnent of iSSfi" 

_. .-^ j^g roheaion of its lower or- (Stiilibs, 11.292). 

-' - --■■-■„ of iuJividiiBl- 



The Centimj of Staiates. 



351 



had resulted a state of affairs, in which the summona 
le feudal militia only appears as a mustering. The 
ire of the bnighta' estates pursue, each according to hia 
lation, either agriculture, or military service for pay, or 
again the highly estfemetl State service. A standing feudal 
militia only appeared essential for the border lands, which 
Accordingly retained a different military organization. Hence 
aa early as the time of Henry H., the system of the purchase 
of immunity by scutages had begun. This purchase of dis- 
charge becomes gradually the rule; after Edward II. the 
gcutage becomes absorbed in the general ground-tax. A 
complement was now found iu the county militia, in the 
form in which the Assize of Arms (1181), had remodelled it, 
but which had not as yet attained to its full effectiveness. It 
now receives an elaborate code of orgauization. With the 
(jonseut of Parhameut the statute of Winchester, 13 Edward I. 
c. G, declares the lihvn homines who were capable of bearing 
arms liable to serve in the militia and bear anns from their 
lifteenth to their sixtieth year. In like manner as in the con- 
stitution of the Boman centuries, five degrees were formed of 
incomes of 15, 10, 5, 2-5, and under 2 pounds of silver, 
Every possessor of lauds of an annual value of ^£15 or 4(1 
•kB in money was to provide himself with a breast-plate, 
iron helmet, a sword, dagger, and horse ; of £10 to ^15 
except the horse; those possessing i'5 to t'lO in 
land, a quilted doublet, an iron helmet, a sword and dagger ; 
those with 40b. to 100s,, a sword, bow and arrows, and dagger : 
those worth less than 40s, in laud, a sabre, pike, and small 
weapons; those of less than 20 marks in personal property, 
similar weapons. By this rating according to money value, 
the possessors of knights' fees, citizens, free tenants in 
villeinage, and householders, are ranked together in degrees ; 
the wealthy freemen of the boroughs also, without regard to 
landed estates. At the same time the more special provisions 
of the Assize of jVrms (Henry II.) continue in force ; the King, 
by virtue of those provisions, causes those boimd to serve to 
i» registered and taxed hy his commissioners, and the dis- 



obedient to be pnniBhoil. la every hundred a chief constable 
is appointed ; in the old tithlngs and rillatic, the village bailiff 
is generally made a petty constable, and receives in addition 
to his old magisterial functions, a new military office. An 
inspection of the troops (" view of armour ") is to tafee pla( 
twice a year. In the interests of the general peace the militia 
stood at all times mider the orders of the sheriff. "When 
war threatened, however, the King sent a commissioD of : 
experienced in war to bring the militia of the district "into 
military discipline." The double relation that now existed, 
that of a claim of the Crown to feudal services arising from 
the feudal bond, and to the service of the national levy, by 
virtue of the militia code, was for a long time turned to ac- 
count somewhat arbiti'arily, in spite of the manifeBt unfair- 
ness of making claims upon the communities for equipping 
and maintaining the soldiers, in addition to the heavy taxa- 
tion of the boronfihs and freeholders. Under Henry 11. and 
Richard I. the militia burden was frequently reduced to this 
extent, that every two men bound to military service had to 
equip and maintain a third, or every three a fourtlt, or every 
eight a ninth man. But the rei/imf of the nobles at the 
beginning of Heniy the Third's reign repeatedly demanded 
with leas consideration a forty days' aerrice at the espenw 
of the townships, or of the county, or else the supply of 
munitions of war and provisions. Under Edward I. and 
Edward II. these equipments at private cost were frequently 
required. (1) 



(1) Anoffldiil report by eir Rnbpct 
Cntlon oontuiuB ii Ji'Kriptioii uf the 
methoda of taisin^ soldiorB in tliie 
IrenBltiooal period (of. nmnusoiipl i" 
tliuCoUoQLibrory,JiilluBf. C). Under 
Ueurj III. ODe man was to be furuiebvit 
tor every two acres oDitDd, to do service 
Ibr forty dHyn, and at Ihu public ex- 

Kose of tbe townchip (Dors. ClaiiH. M 
;n. III.). In the followin|- jeur tlic 
men ot the bnigbls' fcM down to twenty 
ahllHngii yearly value were ordered to 

"- Ihi'lnBi-lveB with iminilioue und 

praviniouB for forty diijB »1 the expense 



of Ibe county (Deri. CInuK. 15 Hen. lit 
iQ. H). lu -n Henry III. ()« likr 
BeivicirB wtro ilcmanded for tho v»m- 

Siitm in UBB«iny (Bot. Vmc. 21 
CD. lU.). Ill I Gdwanl I., Oieta «u 
u luvy of heavy-anned troofis pnn- 
Mioiieil by tbe couutj. In i Edwafd I. 










weeks were rtijuired fmtn cncli Ums- 
ehi\t. Under byword II. ttierc «m* 
repelled luobiliuttonB lumptihiu prtf 
tirii*. In 10 Edwud III, • lerjr cT 
kDiKhts tnkei plnce. und u dtauttin 
nuuiber of borstmen vere ordered ftwa 
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Against thia system, but ahove all, against the employment 
of the national militia upon foreign service, a perfectly 
intelligible opposition at last arose. According to 1 Edward 
m., fltat. 2, e. 5 and 7, no one shall be compelled to go 
beyond his shire, except when necessity and a sudden irrup- 
tion of foreign foes into the realm requires it. According to 
25 Edward III., stat, 5, c. 8, no one shall be compelled to go 
beyond the realm under any circumstances whatever, — nor 
beyond his county, except in eases of m-gent necessity, — with- 
out the consent of the Parliament. The regular service was 
thus restricted to the county, and to the purposes of national 
defence. All that went beyond this was dependent upon the 
sanction of Parliament. Both statntes were further confirmed 
by 4 Henry IV., c. 13; and especially the Commission of 
Array is so framed aa to prevent the introduction into it of 
new penal claaaes. After the statute of Edward III,, the 
tUtiamon were, as a rule, maintained at the expense of the 

with the exception of the mere wars of defence waged 

hAgainst Scotland and Wales. After this there became mani- 
fested in the military department, as also in all the other 
departments of State, the gradual transition from specific 
performance into money payment, by the formation of a body 
of paid troopa from select numbers of feudal and county 
militia, (a) 



the aonntie* witli the npUon of a 
BatiafnctiOD in lien tliereof. uocording 
Sied scalo. In 11 Edward III. a 
levy JB miLdii of feudal viubbIs and men 
or the burongliB and townnbipB from 
" eii siltceoth to Blxtielli year, the 

nmpetent and aged to contribute 
._ the I'ipenMB ; the objectioiu raiBwi 
by iVrliament vera rejected. !□ IS 
Kdnord III. every man posBeBsing 
iHudB to the nilue of £5 is to fomlBh 
aitlier fur the King. In 20 
Edward III. ulevv is held of the towni 
and towuBhipB. In 24 and 2S Edward 
III. Loudon furniBbe* three hundred 
Brohera. 

(a) At the commonDcment of Edward 
the First's reign Iba mott uneqnivneal 

Hcea are found of the loutUcii^ut 
VOL. I. 



formatioD of the fends] militia, and of 
the king's embarnuBiuentB in con- 
Bpqueupe; e^. in 5 Edwutd I, "Pari. 
Writa,"2I3. At the comiuonaetncnt of 
the reign of Edward U. a so-called 
italvlum de militibiu van publJBlied in 
the old foBbioD as an ordinance of the 
commander-in-chief, wbioh waa ia«uod 
on the occasion of a parlianji'nl. and 
was enrolli^ by command of the King 
[RecTea, ii. 288). The oontents of tha 
ttatute liad, however, chiefly tu do wiUi 
the obligutioa to talie up a knigbt- 
hiiod, and finaneial interests, and not 
tlie militaiT discipline of the feudal 
militia, The cbipf proginai made at 
this period lay lu tliu deTebptnent of 
the oouoty militia. The coastablesof 
this militia ocvui apparently ua early 
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The conBtitution of an army for foreign service at this period 
waB as follows. The mass of the horsemen was still made np 
of the feudal nobility and their followers, under the titles 
of barona, knights, esquires, and men-at-arms, among which 
last class were included all heavj-armed troops without dis- 
tinction of rank. It was still the office of the marshal to 
arrange the heavy cavalry into equal equadrons {eon- 
Btahidarife). The infantry, on the other hand, which was as 
a rule five to eight times as strong in numbers, formed com- 
paniea of a hundred men each under constables or "een- 
tenars," and was divided into pikemon and billmen, and 
heavy and light archers. In the Welsh campaigns it appears 
that troops in uniform were already met with, and companies 
of labourers, miners, and gunners occur as new elements. 
After the parliamentary enactment of 25 Edward III., it was 
found more convenient to raise such troiips partly by com- 
missions for the enlistment of volunteers in the comities, and 
partly by contracts undertaking to supply them. The King 
contracted with an influential lord as condottiere for tie 
supply of greater or smaller bands, at a daily rate for man, 
horse, equipment, and arms. The external decay of the 
feudal militia side by side with this new system does not 
imply that together with the feudal array the martial Eipiiit 
and training of the great landowners had ceased. Bat » 
division of labour was introduced, according to which the 
duty of serving in the heavy cavalry was undertaken by pre- 
ference by those who felt fitted for it, especiaUy by younger 
sons, In return for pay. Altogether this division leads to the 
enhancement of the power of the great barons. Those of the 
lesser vassals and of the younger sons whose inclinatioos 
turned towards military service, marshalled themselves again 
in the form of a retinue round the petty courts of the earls 
and great barons. And here again were formed standing 
companies of sub-vassals and landless men of a chivalrous 
turn, skilled in the art of warfare, dressed in the colours 
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and bearing the badges (liveries) of a landowner, and in 
which the comitatm of Tacitus revises in a new shape. The 
history of the French war showB ua that the better tactics, 
mobility, discipline, and arming of these masaes gained the 
day over the cumbrona feudal armies of France. The fact of 
the eimultaneous existence of the feudal and the county 
militia enabled the strong features of the old and new aystem 
to be combined, and rendered it possible to select for the 
cavalry and infantry the most warlike and the most skilled 
elements. The retinues of the great barons served like atand- 
ing cadres, not merely to keep the heavy cavalry in conatant 
training, but also to perfect them in tactical manceuvring, so 
that in this direction also the English cavalry, in spite of 
its moderate numbers, was a match for the unwieldy masses 
ofthe French. (1") 



(I'') Compared trtlh the dMsaring 
feniiat BTatem of tbe Continent, whore 
the hiDdliini, tu such, atill led hia 
tennntB (with all the derecls which 
e troai the hetcrogeneoaB character 



pline), this Ryttcm, bleniliiig the feudal 
militia and tlie nntinniil amiy, was de- 
cidbdij to be prefrrrtd. On tbe Con- 
tinent the dedoienciea were counter- 
baJsnced by tlie fact that the enemy 
euQered otsa fmm Ihu aame faults. 
Tbe still slow progreBH miule by miasile 
weapon* prmlooed in tbe armins of the 
troo|]B a tenilency tnwtirdB Htrengthenv 
ing tho body-urmoiir, whieb, in spite of 
dU the expcrieuoeH of the Crumidea, 
remain m) alwajB tlic same, and became 
at length a corioature. King James 
mi^btwell lay in praJMofarmnai thnt 
it not merely protected the wearer, but 
preveDlad blm alao from inflicting any 
I -l^incj on othera. Yet an attack of 
^^^Melnen against in fantry was regarded 
^^mpmlBlible until the iDTenti^o of tbe 
H^Sff tactical infantry amngemeot. 
Hx)a the Continent this arrangement was 
flrat Been in the new eyslem of tbe 
phnlnnx, in tbe glorious atruggles of 
tbe Swiss against Austria and Bur- 
gimdy. In England it was mnnifesied 
in tbe rnnnntion of a tl^ht infantry, 
which, eiercised to act m few lines. 



checked tbe onalanght of the cavalry 
for tbe moment by pulisndes, and 
tbnmgb the more perfeet ooDstructioti 
of tbi-ij bows, by disoharges thick as 
hail pierced tbe heavy armour with 
murderous eSVot, and then slormed 
with furious «peed into the breaches 
tliey had made. When the twosystema 
enrajunlered eurh oilier in the great 
Frotiob wars, the English method 
showed its decided superiority. The 
cootracta made with lords and koightB 
as to furnishing soldiers are to ba 
found in grwit numbers in tlie archives 
from Edward III. down lo llie close nf 
this period (Grose, " Military Anti- 
qnities" voL i. 71 leij.y As instances 
of the composition of such armies, 1 
cnnflne myself to tbe following : At the 
embarkation of 1346. tliere were 2500 
knights ^d 30.000 followers and 
infantry soldiers (Viliani. p. 943). At 
the siege of Caiais, thirteen earls, 
forty-fonr barons and boDuerfls, 1046 
knights, 4022 esnliireB. oonstablea, and 
cenlenarii, 5104 iintntanV and mounted 
srobers, 19,054 foot-soldiers and Welsh- 
men (" Archnwl, Brit.," yi. p. 213 ; 
Pauli. T. p. 657). At tho levy under 
Henry T.. a doke was to appear with 
flay horses, an earl with twciity-flve. a 
baron with sixteen, a kiiigbt with six, 
an eequiro with four, a bowman with 
one borae (Bymer, p. 227 ieq.). In tbe 
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At the close of this period the relation of the two systems 
of armaments had become reversed. The ordinary and 
uniform national defence is the connty militia. The (Ai 
feudal militia still consisted principally of the nnmerons 
followings lUveries) of the greater Crown yassais, that is, of 
very heterogeneous elements ; but it was employed as an 
active force now only in the northern counties on the Scotch 
border. The necessary military stores had been since the 
time of Henry HI. deposited in the Tower of Loudon, under 
the charge of a balligtarius. In this period we meet with an 
attiliator baUistarum- for military weapons and accoatrements, 
and a gaieator, armourer, bowyer, and fletcher, who were 
Bubseqnently united in the fifteenth century under the Master 
of the Ordnance. 

II. The exercise of the judicial power becomea connedti 
with the comity in a new fashion by means of the now estab- 
lished system of furp-iouris. At the close of the former 



e new judicial system had 
I raised to permanent fan- 



islrathn of justice from d« 



period the three principles of 
become applied, which now wi 
damental laws : 

The separation of the ailmi. 
qtieetion of evidence ; 

The concentration of the administration of justice in th* 
perBons of learned judgee appointed by the King ; 

The constitution of juries of the hundreds and countia, 
appointed by a royal officer, to determine the question of fact. 

The institntions of benches of judges, which, from the 



ooancil protocnld under IlBiiry V. and 
VI., tbo conBtitation of the nDallor 
detachmeota dmtlned for field nnd 
gurriBan duty were altered as need 
Teqnired. Id tbo CBTalrj the banneret 
received three ahillinge, the kniglit 
two BhillinffB, the eaquire tnctvo penes 
dtiily pay; Uw foot-mldiory, the arohftra, 
cnipcnters, and othor Ubonreri six- 
pence and IcM. Here everywhere the 
fniit-Bnldicr appear! treated separately, 
and the relation between the light- 
ariued and benv7.armed, the horaemaD 
and the roat-auldiet, woa no lont^ertliat 
lat, but be- 




I ofHcer and soldier. A milituT 
in the ntitfl of 3 Edwanl H. 
ehowa ue that the number of the eotn- 
hatant Crown Tassala, or. at nil eTenll, 
of thoao liable to be called onk 
amounted almoat to 200, For in- 
dividual oontributiona relating to tba 
mililnry orgniiiTAtiiiil of Lhia period me 
further in N. Harris Nicholas, "Tba 
Biege of Cartaverocli," in 23 Edwanj L 
(London, 1828, 4to), with a reprint of 
the "Rolls of Arma," by Jn. WrMit, 
(London, 1864); While, ""' ■ 
the Battle of Otterboni,' 
(London, 1S5T), 
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time of Henry III., appear eomewhat more permanently 
filled, now become connected with the counties by deputations 
of their members. In civil proceedings the blending of the 
two was primarily caused by the complaints occasioned by a 
pliirahty of commissions of evidence at the central court- 
To redress the delays and expenses thus occasioned, Magna 
Charta had promised that the system should be reversed, and 
the justices of the realm were to come into the county — an 
arrangement which, however, proved hardly practicable in 
the method then porsued. This system was definitely 
organized by the statute of Westminster 2, 13 Edward I. c. 8: 
" Justices of Assize shall be two justices of the realm, ap- 
pointed on oath, who should take to them one or two honour- 
able knights of the county." The sheriff henceforth summons 
the jurors only pro forma to the next terminal sittings at 
Westminster, "unless before that" {nisi prius) on a certain 
day the justice of assize appear in the county, which from 
this time was regularly the case. After further consoHda- 
tiona by 27 Edward I. c. 4; 12 Edward II. c. 8; and 14 
Edward III. c. 16, the whole of the functionaries of the 
central courts enter into an organized connection with the 
civil assizes through the medium of periodical commissions. 

An analogous course was taken by the criminal jurisdic- 
tion, which remained for a considerable time in a more un- 
settled state. The deputation of special commissioners for 
penal justice, "justices of oyer and terminer." still often took 
place, smce political struggles as well as the combination of 
penal justice with the police control and the financial interests, 
caused greater variations in this department. Gradually, 
however, the commissions of oyer and tenitinfr addressed to 
the justices of the realm, as well as the more comprehensive 
commissions of gaol delivery, became the established form in 
which the penal justice of the central courts entered into con- 
nection with the juries of the county. Through the regular 
union of the civil and criminal commissioners, the newer ordo 
jiidicioi-um was carried out in practise. The separation of 
the question of law from the question of fact now forms the 
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fundamental character of the English judicial system in quite 
a different fashion from that indicated in the judicium pnrium 
of Magna Charta. For those reforms there were accordingly 
needed express enactments of Parliament," as being deviatioiiB 
from the charter. But after standing instruments for uniting 
and developing the common law bad been gained in the 
central courts, the consolidation of juries, which bad been 
formed in the earlier period, took place in a threefold direction. 

(i.) SE|)E cibil tut0 existed after the assisse of Henry II., by 
virtue of statute only, for the originally enumerated cases; 
and then in this form, that four knights of the shire appointed 
for the purpose, and twelve jurors elected by them, were to 
decide the principal question at issue. These form accord- 
ingly a court of decision " per jmiiciinn jmrium vel per legem 
terrse." Practical necessity had, however, extended the proof 
by commissions of twelve persons on oath as "jurata" to 
the whole civil procedure. In this more accessible and 
cheaper form their verdict became limited to the question 
of fact, and the method soon became so generally followed 
that the circumstantial assisa with the four knights is lees 
and less frequently used. At an early period, also, pro- 
ceedings in evidence are taken before the civil jury; at first 
in the form that the witnesses who were present at the recep- 
tion of documents, combined with and delivered their inform- 
ation to the jury ; and again, that they, independently of the 
jury, gave their version of the facts at the judicial sittings. 
The transition to examination of witnesses in another fashion, 
and to other modes of taking evidence, was brought about in 
the practice of the courts, A taking of evidence before the 
jury was tolerably well developed at the close of the Middle 
Ages (Portescue de Laud. c. 26). 

(ii.) ^i)t grani {urg was primarily connected with the county 
assemblies which the royal justiciaries had to hold at periods 
which became more and more regular. Their presentment 
duties consisted in summoning the individual hundreds, and 
causing the presentment made them to he inquired into and 
confirmed by a special jury of each hundred. This procedure 
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must, however, have appeared a waste of time and labour, 
and from the desire for a quicker despatch of business a 
change took place, the first traces of which are visible in the 
year 1368. It had been found practicable to utilize the full 
assemblies of the county court for these inqimiliones also, as 
a grand inquest, or grand jury, in the face of which the pre- 
sentment juries of the individual hundreds gi'adually decay. 
The great committee of the county absorbs the committee of 
lower instance, and makes use of the presentments of the 
communities, as also the information of the individuals, only 
as means to promote justice. In this manner accordingly 
the grand jury takes upon itself the duty of indictment, and 
in the face of it private prosecution more and more dis- 
appears. When about the same time the institution of 
justices of the peace had been established, a similarly con- 
stituted grand inquest was also applied to the quarter sessions 
of the justices of the peace. 

(iii.) ^I)E ptily turu in criminal eases, which Eracton 
and Fleta represent as a continuation of the presentment 
jury with partial changes in its composition, severed itself 
from the other in the course of practice. The principal 
separation was brought about by 25 Edward III. c. 3, accord- 
ing to which every indictor (member of the jury of present- 
ment) may be challenged in the second jury (verdict-jury). 
And when soon afterwards the court of presentment became 
merged in the great jury which was formed of the county 
assembly, both jury courts appear imder the names of the 
"grand" and "petty" jury in permanent separation. No 
reliable trace of a hearing of witnesses and other modes of 
taking evidence before this jury, can be discovered in the 
whole of the Middle Ages. It is still always regarded as an 
inquisitorial commission of the community which has upon 
oath to try the indictments confirmed by the grand jury, and 
finally to decide from their knowledge of the vicinage and 
from information there collected " an culpabilin sil rcl non." 
And on that very account " neighbourhood " was an essential 
condition, and after tiie practice had become looser in the 
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time of Edward III., it was required tbat at least six him- 
dredors, and in Fort&scue's time four hundredore shonld sit 
upon the verdict jury. {2) 

In this way the fundamental maxim, " Veritas in jumtort, 
jiiaticia etjuduium in jure " (Bracton, 186, b) became realized. 
Common to all three forms ia the tender regard paid to the 
equality of the parties and the impartiality of the jurors. 
This system of " fair trial " is the best and the most endsring 
basis of Enghsh judicial fife. After it had been carried out on 
a great scale, the necessity arose of oonBoliJating the duty of 
serving oq a jury. Originally the jurors in the county as 
also in the sub-districts were chosen from among the tradi- 
tional lawmen, that ia, they were leuales inUites, libtri rt 
legates homines. But the duty of serving as juryman was by 
its nature built upon a broader basi.s. For judging an 
habitual participation was necessary, which was only prac- 

(2) An old fun<tameDUl error oon- 
■idcrs this tlinroQgli nrgunizatinn as Gun- 
nected with tbe piovisioiiB of Mngaa 
Cburta, wlieieas tlie goarantee of tlie 
jtididum par' ' ' ' " 



ii. 189, 190). By tliU firm ■ 
to the, old ordo jtulicio 
, cigiluiiied why ia Uie c 
Buch imjiorljmce iraa slill attsclietl to 
appointiog a number of knigfhts of the 



1 the 



uf 



practically required, public opinion 

adhered aa tennoioinly aa ever to the 

Anglo-Saion priaoiple of winatiluting 

H court of uen and wire* of the huailred. 

appointed to find the verdict 

opposition was, 

moat keen 

ilower oon. 

verdiotjur' 

The practice of the 



But tho 

night be eipecb^d. 

crimioBl cases; and the 

i of develupment of the 

t foaod a 

1 this way, that it 
oHuaed the acoused to aubmit voluo- 
tarily to the verdict of a jurata, in 
place of the ouBlnniary proof, Iii cose 
the acouaod refused to do this, no other 
expedient was known, but that of an 
adiaiuiBtrative measure, the so-caUed 
peine/orte et dure (above, p. liW). In 
this there was an evuaion uf the prin- 
ciple by a eophiatical triuk, which, 
practjaeii on the Contineot io much 
greater dimensions, leads to torture, 
whilst in Knglaod it remains restriciod 
to a middle course, and is in httur 
times even ackoowledgi>d in thia form 
by Act of Parliameut {uldt Palgtavo, 



justioes. The hare fundamevntal itlea 
of tlie jury is. that the eabibliahmeut 
of fart in the trial (tbe determination 
of the boati of the judgment of the 
oourt) should proceed from the district 
and community concerned, becauae Uie 
knowloilge possessed by the vicioa^ 
of peraoDB, things, and oircmnataDcea, 
eiiUTiat be dispensed with, nnd leul 
of all, wher^ the presiding justioes only 
came at slated tiiuea from long di»- 
tauces, and it ia au establiabcd prin- 
ciple that they shall be strangers to Iha 
county. At tlio close of this period 
Forteaoue in his '' Laudi^ Le^om 
AnglJK " regarded the oriminal jury 
■till only as a practical institalion fee 
judicial prooeediD^ on evidence. The 
annual participation of thousands in 
the practical administntion oT joitiM 
became pulitionlly important; ■>• alto 
wua the newiT and more uniform di*- 
tribution oF the judicial burden among 
knights, freelioldera, aud borough*. 
which hue become a fundBmcnlal prin- 
ciple of represeutatioD in ParliamenL 
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tieable for the greater landownera. In stating the qaeation 
of fact, an exact knowledge of the district of the vidnetum 
was requisite, as well as personal integi-ity, and for this the 
smaller freeholders were as well qualified as they were indis- 
pensable. Participation in delivering judgment might appear 
as an important political right ; the summons on the newer 
eommisaions of evidence appeared as a newly established 
service, and the taking part in such could scarcely become a 
subject for class-jealousy. The danger now rather lay on one 
aide in the burdening of the poorer classes with this duty, 
and on the other in the diminished trustworthiness, the cor- 
ruptibility, and timidity of these elements. Therefore it was 
necessary to fix upon an average scale of landed property, to 
which the duty of serving on a jury should attach. In dealing 
with the evil result : "that otherwise the rich would go free 
and the poor constitute the juries," the stat. Westminster 2, 
0. 38, enacts first that only freeholders of twenty shillings 
value in land should be summoned to the assisa. By 21 
Edward I. stat. 1 ; 2 Henry V. c. 3, this rating is doubled ; 
only persons of forty shillings income from land (or one-tenth 
of the rating of a knight's fee) should be summoned. CI") 

The fact that the royal justices of assize presided in it pre- 
served at this time the character of the county court as a 
court of common law. In contradistinction to the ordinary 
sittings of the county court, prelates, barons, knights and 
freeholders still appear before the royal justices of assize ; 
from each township twelve citizens, aud from every village 
the village bailiff with his four men. This suit royal of the 
prelates and barons, which was again expressly confirmed by 
the Assize of Clarendon, hindered the courts of common 
law from being divided into separate courts for the nobles, 



(2>i Tbia luu been at all 
prartical aitle of the quveti 
vrealtliy bribed the iherifl', ii 



poiirer jurow. In 1 Edward IV. e, a; 
1 Itii^bord III. 0. -I, lh>! reasoiii pro- 
pimndeci spouk of [be abuse of pi«r and 
uucuuBdeutioua persoDS siltiug oia tbu 



preaeDtmant jury of tbc ilieriff. la 
otber plaaeH ikotB of Tial(>ace are spoken 
of witli wbiob tlie jury ore tbreateaed 
by tlie liliganta (22 Am. pi. 44). The 
grndual diBappenranco of * Magna 
Airlin oompiMieil entirely of knigiits 
(of whirh we linve an iDslnnoe M Into 
118 tba year ]31S) i> ooDoectcd with the 
averaiou n gainst surving ou a Jury. 
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inights, citizens, and peasants ; and even tbongb the ai^er 
classes display a constant tendency to be quit of the suit ot 
court in the county court, and though the statute of MertMl 
permits representation by prosy, and the statute of Mul- 
borougb releases persons of higher rank than a knight from 
appearing in the sheriffs toura, yet a liability to appear 00 
Bpecial summons still remainB. The origin of a privileged 
court in England is confined to the jurisdiction of the peers 
over their members which sprang up under Edward II. 

After all these changes the old ofHce of sheriff has in 
great measure lost its independent jurisdiction. In this 
capacity it remains only an instrument of the supreme court 
for functions in which a provincial organ is indispensable, for 
instance for the issae of summonses, for executions, and for 
the empanelling of a jury. Cnder Edward I. the sheriffs 
judicial competence for civil matters is restricted to petty 
suits not exceeding forty shillings ; to which are added his 
inquisitorial, police, financial and administrative functions. 
Through its police control, its privileges, and its fees, the 
oEBce is however still sufficiently important to be the object of 
solicitation. Manifestly in order to fall in with the wishes of 
the knighthood, the attempt was therefore twice made to fill 
the sheriffs office by a county election. The first attempt 
■was made in 1258 by the statute of provisors, but ended in 
pure party elections, and was subsequently annulled. The 
second attempt (28 Edw. I.) bad for its result that after seven 
years the sheriffs were obliged to be deposed en ynnsse., and 
others appointed in their places. The suffrage proved inappli- 
cable to the judicial and police officers. The sheriff accordingly 
remains an under-officer of the Exchequer and the King's 
court, and is proposed for the King's sanction by the treasurer, 
the chancellor, the barons of the Exchequer and the jiwdVwTii 
(9 Edw. II. stat. 2), as is done in effect at the present day. 
He had to possess sufficient real estate to carry his responsi- 
biUty, and was not allowed to farm out his office. (2") 
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Tha indirect effect of these magisterial institutions, was 
finally the further decay of the regular hundred and manorial 
courts. No new law, no reform, was extended to them ; the 
absolute validity of judicial documents in evidence is as a 
rule confined to the royal coui-ta of record ; the want of a jury, 
of a right of distraint, and of summary penal jurisdiction, was 
enough m itself to make them impracticable, and to bring 
the jurisdiction over the viUani (copyholders) more and more 
completely to the regular courts. Even where a landowner 
has been granted as a franchise the right of appointing a 
bailiff by the clausula "non omitUis" 18 Edward I. c, 29, the 
sheriff may execute every order of the court in such franchise, 
if the bailiff does not do it properly. Of course fragmentary 
remnants of the old rigiine still occur. The infanglkeft and 
outfaiuilhcfl were, under Edward I., occasionally put in force 
by manorial courts, and as late as 1285 two cases occur in 
which a court baron passes sentence of death for felony. 

III. The exercise of the police power becomes connected with 
the county in a new way, by the office of tusiicc of t^E ptacc, 
which had been formed after a long series of experiments. 
The parliaments of this period begin with complaints of the 
insolence of the magnates, and of feuds and brawls, which 
after the times of the Barons' Wars appear again periodically. 
Hence there resulted together with the militia code a formal 
police-code in the statute of Winchester, 18 Edward I., which 
begins with the words: "As day by day robberies, murders, 
arson, and thefts, occur more frequently than they ever did 



the roonnrohjr wm Involircd in n oati- 
flist with tlio great bmnns on ncNuiit 
of the appointment to Die great offices 
of Btate, This stntiite secuied on the 
one haad the oonatltutiunal influcncs 
of tbij council, and on the other e. 
certain impartiality io making tbe 
appnintmcntB. The idea vbb that the 
ohiet ofBcLolB of the permanent council 
ahijuld exorcise the riglit or propoKal. 
In U Edward III. atat. 1, cap. 7; 'iS 
H«nr. VI., cap, 8, accordinf^ly the 
Lord Chancellor, the Lord Treaanrtr, 
tbe President of the Council and the 



three prcEidents of the central oanrte 
of liiir wore mentioned. In Forteaooe'a 
time all jtutioea of the realm were wont 
to meat together with tlie great officers 
and merobere of the coDiicil of State. 
These are all only variationa In the 
course of business of tlje oouncil of 
SUte ; in like manner lu the oDstom 
of proposing three candidutea to the 
King also originatvd from pmatiDe. 
Aa to the still oniieidembla fees at- 
tached to the office of aberiS, of. 
ThomoB, Esohnqoer, SI. 
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before " — thererore the old police regalation tonching tin 
" hue and cry " was strongly eujoined, the landlord was made 
responsible for the guests he harboured, the hundred for 
reparation of damage done within its district, and 8 more 
eitensive duty to do militia service, and a system of watch 
and ward introduced. But there was also a concurrence of 
various sociiU reasons for extending and multiplying tbe pro- 
vince of the police-power. Town and country life in England 
bad not become quite separated each from the other, and 
there existed free intercourse to such a degree that the com* 
munities, having become mistrustful on account of their 
liability to make compensation, had frequently to require that 
suspicious characters should find security for keeping the 
peace and for their good behaviour. With the comparatively 
early decay of villeinage and with the introduction of free 
transactions of hiring and letting, the intimate bond between 
property and labour became loosened in many places. Bj 
free intercourse and unfettered industry, the unstable rela- 
tions between property and labour became welded together, 
and capable much earlier than on the Continent of being 
regulated by comprehensive laws. The numerous industrial 
enactments, which in Germany must be looked for in the 
police regulations of towns, and in the statutes of goilda, 
appear here as subjects of general legislation ; at first M 
royal msisw and ordinances, and later as parliamentary 
enactments. To these belong the legal fixing of tbe price of 
bread, beer, firing, and other necessaries of life, usxiste vtimitHm 
(at the same time with regulations against adulteration), the 
most important of which is called tbe assiaa paiiU et cererUias 
(51 Henry III. c. 5), all of which are continued as periodical 
tariffs. Regulations affecting the bakers' trade, tbe prepa- 
ration and manufacture of leather and woollen cords, the 
preparation of malt, brick-making, the cool trade and sale ai 
firewood, market police-rules, and the general proTisions 
of a trade-code form a very complicated legislation. (3) To 

™ 18 best 
actis such 
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these were added the police laws affectiog labour, whicb stand 
in the place of the "law of socagers," and of the guild and 
urban police institutions on the Continent. The first statute 
of labourers, 23 Edward III., cap. 1, was promulgated after 
a great national calamity, which had diminished the number 
of working bands, and increased the ordinary rate of wages. 
By it the working men are ordered to serve every employer 
of labour at the customary wages. Connected with it there 
became defined in practice the notion of combinations, that 
is, of prohibited unions for obtaining an increase of wages. 
Further connected therewith is the prohibition of giving alms 
to able-bodied beggars. By 1'2 Bichard II. c. 7, every labourer 
is forbidden to leave bis place of abode without a certificate of 
the magistrate that there is a good reason for his doing bo ; 
■whosoever is found wandering about without such certificate 
can be apprehended and put in the stncks. Those who are 
unable to work shall return, in case of need, to their birth- 
place to be supported there. According to the strength or 
weakness of the successive reigns so does the rigour of the 
labour police vary (13 Itiohard II. cap. 3 ; 14 Richard II. 
c. 1. 2 ; 2 Henry IV. c. 5 ; 4 Henry IV. c. 15 ; 5 Henry 
IV. c. 9; 11 Henry IV. c. 8; 9 Henry V. c. 9, stat. 2; 
8 Henry VI. c. 24; 27 Henry VI. c. 3 ; 17 Edward IV. 
c. 1 ; 1 Henry VII. c. 2 ; 3 Henry VII. c. 8). But a warning 
to exercise moderation existed in the rebellion of the peasants 
under Richard II. The statutory tariffs of bread and beer 
■were intended in some measure to act as a counterpoise to 
this. Elements of a pulrrc de3 woeiirs were also contained in 
the comprehensive meaningof the term "common nuisances " 
by which disorderly and immoral houses were punished ; in 
laws affecting luxiu-y in dress, food, and other extravagances 
— the I last -named in connection with fantastic practices 
which the paid soldiery brought back with them from the 
French wars. To this head belongs the dinner law (10 Edw. 
III. stat. S), di' cibariia uttndie, which allowed for dinner and 



» 



supper only two coiirBeB ; the great laws against luinry (37 
Edw. III. c. 8-14) relating to dress and meals, repealed, it 
is true, in the following year, but partly reviTed under Edward 
IV. Supplementary to the above there existed besides a 
summary penal power residing in the King's Bencli, aa 
cuslog morum, as well as the right of the magisterial police to 
enforce the finding of a security for good behaviour in cases 
of offensive acts of public immorality. The idea of nuitance 
embraces, besides, a number of disputes between neighbours ; 
among others also the first forms of highway regnlations, and 
a highway police. Further connected with these follow 
hunting and fishing laws in an almost innumerable series. 

To deal with this complicated system there had existed 
hitherto merely the sheriff's toum and the courts-leet. 
Although the Great Charter had withdrawn from the Vice- 
comes the royal criminal accusations, yet there still remained 
to him the first interference, the taking of security, the police 
inqmsitio, as well as the functions of police magistrate, where 
petty criminal eases were concerned. The investigation in 
these courts was, however, somewhat different from the fW)- 
ceeding of the present day. It did not take place publicly 
before the community, bat in and by the community itselfi 
with constant summoningg of bailiffs and lawmen, nith 
examinations on oath as to knowledge, ignorance, and belief. 
It was not only that this constituted the heaviest burden of the 
judicial duties of the people, the community baring to be 
summoned en mmse ,- the further and main fault was unmis- 
takable, that the terms and forms of a court were inadequate 
for the preventive purposes of a police of this description, 
which presupposes a much greater amount of activity. The 
local courts-leet were on this account just as httle equal to 
the performance of such tasks as were the sheriff and his 
under-bailiffs. Experience made it ever more clearly felt, 
that assemblies of the community neither in ph-no nor yet in 
committees could conduct a police administration in the form 
in which it was then constituted, owing to the extended 
character of the system of preservation of the peace and 
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police laws for trade, labour, and morale. So Boon aB a police 
system by virtue of express enactment, takes the place of 
patriarchal regulatione, the carrying out of these regulations 
by single officers, and their more aummary enforcement, must 
lead to the creation of a judicial office. 

As early as the reign of Richard I. a first attempt was 
made to associate with the sheriEf, district-deputies, mstodes 
placitoruvi corniite, or coroners, who were described in the 
capitula of 1194 as cuslodes placitorum. eoronee. Their func- 
tions consisted in keeping a watchful eye on the royal taxes, 
rights, and dues, and are probably identical with those of the 
later coroners. Edward I. gives these officers exact instruc- 
tions how to proceed with a commission of inquest chosen from 
the neighbourhood in the case of unusual deaths. After 28 
Edward III. c. 6, they were chosen in the county court from 
among respectable landowners, and presented to the liing for 
his appointment, Tiiis first formation did not develop itself 
further; it confined itself to inquests as to causes of death, 
to eases of embezzlement of treasure, and to assisting the 
sheriff in certain cases. The monarchy was probably not 
inclined to extend the powers of these chosen officers. It 
is likely that in early times, as a consequence of the inade- 
quate principles of their election, they proved themselves 
inadequate officials. (3* J 



(3*) Without doubt the eonmalor 
oiyinra uader John and in Mngna 
Chartu: and u doscribcd in detail in 
tho law bijdki of Druct->n, FItta, bdJ 
Britton. c. 1. As to their procedure, 
B Terj' thorough iirdiniinee, i Edward I. 
de oMrlo earonalorit wu iMucd : and it 
IB bJ«o described in the ttaiHtum WaUla 
(12 Kdw. 1. 0. 5). In addition l» the 
itinerant financial commisBionere, other 
peraons also, vho wers presented from 
the eiiunly itself to the Kin^, ■" 



Lintiol o\ 



rlhom 



or the riKl.U of tht 
Crown ; oiit of tbi» tlierB wiu formed na 
iaqaifiHo iLftel the mRnaer of a iherilTs 
tonm, with oommiBsionors of the town- 
■hip, wbicli wtu lo ititcrvonc in the 
Taoations Wtweeu the periodical court 



days, whenerei a speedy inTesttgation 
on thespot was ueoded. Violeuldeathi 
and cBaesof treasure trove thus bitinine 
tlie principu] provlnoe of the coroner. 
According to the oldest indioutions we 
poascii, this officer wa« to be presented 
to the King bjr the eheneellor. the eur- ~ 
rent fornmla for which, a "brern da 
eonina ton eligendo," ia very anoienL 
The jury to be summoned bj tho 
coroner is to be collected from the 
nearest Tillages to the inquMlio (pn- 
eonim tacramenlum inqnintionem /a^ 
eiani dehomine oeciio). and it was re- 

Krded as iinderalodid, that at least 
elvu jurymen must be prest^t, and 
twelve be of ono accord in giving their 
VL-rdict, Spi'ciiil qunliQcutions were not 
teiiuitu) of this ex Itmpore ooinmisiioa. 
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Towaxde the end of Edward the First's reign, in disordez^ 
times and districts, a kind of court-martial nnder jtutitet of 
trail haston began to be instituted, \vbicb was alBO in latei 
times occasionally repeated, but met mth opposition on 
account of its too summary character. Shortly after 
Edward II. ascended the throne, consen-atorea pads were 
appointed in every county, who were to reside continually 
in their counties and visit all parts of the same, "to watcb 
over the observance of the police code of Winchester, and 
the royal decrees relating thereto." This also remained 
only a passing attempt. But a very serious occasion for 
the appointment of local police magistrates arose J at Ui4 
accession of Edward III, After tbo deposition of Edward II., 
his criminal spouse and her followers feared that generd 
disorder would ensue. They therefore caused by ordinance 
(1 Edw. Ill, c, 16) the appointment in all the counties of police 
raagistrateB, chosen from the ruling faction — " bonnes gmt 
et loyaux assiijnifn h, la garde dc la pnix," to act as asBiatunts 
of the sheriffs and of the itinerant justices. In the following 
year police-magistrates were appointed with a commiBsion of 
oyer and terminer, that is, with real penal powers. But these 
again ceased when the occasion for their institution disap- 
peared, and the change of party took place. The idea of th« 
appointment of police-magistrates from the district of the 
county had in the meantime become popular. In 18 and 20 
Edward III. new attempts and new proposals were made. In 
21 Edward III. the commoners make a proposition to the 
King, to appoint about six police magistrates in each connty 
— two lords, two knights, and two men of the law. The 
diEferenee of opinion on the matter lies principally in this, that 
the King and council cleave to the royal prerogative of ap- 
pointment, whilst the estates lay the greatest weight apon 
the election of great landowners. But in the meanwhile the 
disputes with the labouring classes had arisen, which necessi- 
tated the statutes of labourers t23 Edw. III. e. 1; 25 Edvr. III. 
c, 8). For the putting of these laws into execution according 
to their spirit and their letter commissioners endowed with 
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extraordinflry powers were appointed, who were to hold their 
eittinga four times a-year in each county. The idea of apply- 
ing the principle of election to the etatutea affecting labourers 
could not for a moment be entertained. These police-magis- 
trates, appointed by royal nomination, proved successful, and 
agreeably to this precedent, after long experimental forma- 
tions, there ensued at last in the year 1360 the appointment 
of district police-magistrates, as a permanent institution, 
by 34 Edward III. c. 1. " In every county of England there 
shall be aaaigned for the keeping of the peace, one lord, and 
with bim three or four of the most worthy men of the conntiea, 
together with some learned in the law, and they shall have 
power to restrain offenders, rioters, and other barretors, and 
to pursue, arrest, take, and chastise them according to their 
trespass or offence ; and to cause them to be arrested and 
duly punished according to the law and customs of the 
realm, etc., etc., and also to hear and determine at the King's 
suit all manner of felonies and trespasses done in the same 
county according to the laws and customs aforesaid." (3") 



(3°) The origin of the office of joatjce 
of tbe peace is trenled of at leDgth in 
B»e»e'« UUtory, ii. *72 ; iii. 216. 242. 
265, 290; i\. 15i. The old work of 
Lambtrd. " EiifDarchin, or the Office 
of Justicea of tbe Feoco," is still iu 
uae in Tuioue luliliona, from 1GS1 to 
1619, Bto. Btill moru detailed is 
Dalton's "JuatJco," 1)118, last edition 
1697 fol., vbirli eontuinB historical 
Doticea, and niiaah confused matter. 
Uiitorieal excerpts from Hard? are 
ooiitained ia tho " First Report on 
CoMtobiilary Force," pp. 192-202, 
(1830). TheliiatoricalnoticescoDiained 
in Blackntone are tuken from Lambard, 
BBpeoially tlie vague and cnnfueed pi- 
preasion that there existed, according 
to common law, sonMmjtorei pacfV 
either bj custom or by foadol tenure, 
with tho obligHtion to muintain tbe 
peace, or auch ai bad been ohoapn from 
tbe people in the county oourts (Lam- 
bard, 1S-17> By tbc pmwcdingB of 
I Edward HI. c. 16 tbe choira of the 
gnaidiana of tbe peace van flrat of all 
taken from tlte people and then given 
VOL. I. 



Ui tbe King (Lamlord, 20). This pa«- 
sage, which has been copied agala and 
again, must bave given rise lo tho erro- 
nt^oDHideathBttburuexisted in England 
elecied or manorial jufiticea of the peace. 
Officers chosen by Hie people, occapying 
the msgisterial oflice of justices of tbe 
peace, hove never eiiitul in Euglaad 
since the Conquest, Traditions of thi£ 
sort, vhioh ore idw repealed iu Coke, 
IntU ii. 4.^9. S.'K, 359, dntc from the 
oanetilution of the Aujilo-Suxon town- 
ships. For the Norman period tliey 
are, on tbe abowlng of the recordi. 
fabic, aod inomnpatible with the whole 
oourso of the development of legislation 
touching justices of the peace. The 
elected autodet paci» of this period 
are partly Iho eoronprs. partly the t&- 
cruitin)! officots of the militia, putly 
the cuiistablts ia the police admlDi- 
■tmtion, and partly anomuloos person- 
ages, with whom in timt-» of civil war 
experiments were made for a shurt timu. 
Ttieso are officers having the right of 
first iutorfcruDce, of protecntlng the 
pcuaoatmenta before tbe courts of law. 



i 
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After mnQj new propoBala bad been made, Parliameot 
demanded tbat the police magistrates ehould bold common 
aitttngs four times in each year : this was granted, and by 
36 Edward III. c, 12, it became law. In the ensuing year a 
petition was addressed to the King to the effect tbat he might 
be pleased to allow the knigbts and burgesses in Parliamenl 
assembled, to elect " the justices of the peace, and the 
justices of labourers and artificers," and that the persona so 
elected should not be again removed. The reply ran, that 
Parliament might propose the persons, but tbat the King 
would appoint according to his pleasure. Once again, in 
50 Edward III., a petition waa presented, praying that 
Parliament might appoint the justices, and that they should 
not he deposed without the consent of Parhament. The 
reply to it ran, that the judges should be appointed by the 
King and bis (permanent) council, and herewith the election 
question was settled for ever. 

In this period, also, the more honourable title "jastioes" 
occurs in addition to, or instead of, the older term, " cw«- 
todes pacts." The form of the commissions was at the com- 
mencement of Biebard II.'s reign already similar to that of 
our own day, and became gradually eonsobdated as a com- 
prehensive instrument of penal justice, and police, and 
especially the newly promulgated police-laws. The duties 
of the commissions of peace were at this time twofold : 



Kt most wilh the right or enrorcing 
tbe giving of Beeurily: but out royal 
jnsticoH of record with the rifjht to 
ptuB judgmeDl, and endowed with the 
namerousextnionlinBry sod djiscrction- 
«I7 powers of justjcea of the pp«p8. 
JiMt M little hnvo manonal jnatiaes of 
tho peoco over oiUted in Engloo'l. 
The iimrintiona of the oobility under 
the House of Lancneter, nnd nt tlie 
time of the Wnra of the Itoees, onlj 

Eroduoed coufused CDnccpLione o{ (he 
ind, and In a fen caaea niBO lioaty 
and impolitic grants. But whpn arnee 
of this kind, touching tha gr;mt of the 
privilege of appoiotiDg jualii-es of the 
peace, occurred ii 



Abbot or St. Albno'B, nnd mme <ai fat 
trial bi^fr}!* tbe King's Benelt (SO 
Hon. Vir.), the court dwlaiod. in ooa- 
carrci)(« witb the Attomey-Genenl, 
thnt tbe King was not authoriseil to 
concede hj each ft Riant, to any penon, 
the right of appoinling royal jmUoei^ 
Mi'ing Ihat thiB was a prerogittini in- 
BBpnriible from tbe Crown. Lambaid 
binjself oonf.'ssei (i. c 3) ttiat '■■11 
offiotB for tho maiiitcnanoe of Utt 
peace arc originally derived froin llw 
King, and tbnt no duke, carl, or baron, 
ofl Gucb. baa n grenlcr uuthority lo 
maintain th« peace tban an; prinlt 
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(i.) The preservation of the peace according to common 
law ; that 18, apprehension, arrest, enforced bail, and all 
other police functions, which traditionally lay in the jurisdic- 
tion of the Norman provincial magistrates. 

(ii.) Analogous functions according to the statute of Win- 
chester, the statute of Westminster, and the later laws relating 
to the police control over trades and labour, which became 
more numerous with each succeeding generation, Actnal 
criminal penalties were only inflicted by them when they sat 
in a body in quarter sessions, with the assistance of a jury, 
Their commission was drawn up on this matter in such 
general terms, that they exercised a concurrent criminal juris- 
diction with the itinerant justices. In another direction, 
there were especially reserved to them, by the framing of the 
statutes, jurisdiction over a number of smaller offences against 
the regulations affecting trade, morals, and labour. No 
intention could yet be perceived in this materially to restrict 
the application of the jury. But the framing of the more 
recent police laws, gave them also in their own persons a 
comprehensive jurisdiction, which was to bo exercised with- 
out a jury. It was not until the statutes of the following 
period that this became extended to an administration of 
summary justice without a jury, even against the accused 
person who denies his guilt. (3'') 

The justices of the peace themselves must, according to 
the petitions addressed to Parliament, he chosen from the 
great landowners, whilst King and council look upon know- 
ledge of the law as an essential quahfication. As a body, 
they wore now according to local needs really composed of 
both elements. The inHucuce of the nobles under the house 
of Lancaster first introduced a fixed qualification (IS Hen. vi. 



(3r) Aconrding to tS BiohanJ II, c. 
2, tli«it iluties were to estnbliih llio 
facts of TJolunt dispoiseuioD : according 
to Ueiir. TV. c. 4, lec. 2, " llio justices 
of the pmoi are for tbe Cuiure lo 
havi) the power to bear od oatli all 
lualliiei of kbouiort, arTvaDt«,and tbeir 
lanster^ aud nitiQcerB, tour^hing all 
till II ga which hnvu been pur{>clral«d bf 



then ugniosl tba previous ordinancu* 
and stntiitPB, and tn puuiah tbem ac- 
oirdiugl]' on their own confeMioo, oa 
if they hnd been convicted upun 
inqnoit." Tbo iitatutes of the foIloiF. 
Ing period eiteud this gnidualtj to 
an ailmlniBtrBti'iD of Bumiunrjr juatiM 
without n jury even agaiaat tile nCCUBcd 
deufiug blB guilt. 
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0. 11). The JDBtice of the peace ie to poseess lands of the 
yearly valne of .£20 {the rating, in those times, of a knight's 
fee) ; however, when eufficient landed proprietors were not 
available in the county, who were skilled in law and its 
administration, the Lord Chancellor was authorized to place 
on the commission other persons learned in the law. By 
virtue of this clause, the rivalry between the landowners and 
the justices of the peace learned in the law or " the quorum," 
continued down to the eighteenth century. The rennncift- 
tion of their right to legally fixed daily allowances, which 
became more and more the custom, at last broiight abont 
the disappearance of the mere profeseional officials from the 
commission of peace. (3") 



of the ttinemnt jnttke^ 
lu itddition to the jnstirca of tbeveoln, 
lorde Bud kniglita of the count; wen 
alBo appoiDted. but oaly us TCConduf 
pfrBODagcs, whose pflflivipBtioD mm 
became a pnrelj noiuinal odb: in tbs 
commiBBioo of the peace the profM- 
alonal officers are onlf colleagtm •n' 
asBihtanls lentDsd io the lair, win 
gradually retire liefiire the periuaDTOt 
influence nflbe great lundi>d piopriv- 
tore. Ae tlienoD-arceii1s,iie«orBtipvtldi 
(atlvt 14 Richard II. o, II) wo* 4a- 
clared to be rtquinsl of the bonatir tt 
lords and bnutit^rets, the naa-tceept' 
aucent wneea nltogelbcr. aoon KppeaNd 
called for by coniideintioiii of houoiK 
and tlius the rueh of lawjrrs and 
mutll landonnrn to the oninmiadM 
of tlia jieace diminished. The gntt 
landed proprietotf thus obtained can- 
poDEatioQ on a gr.ater acale for thdt 
decajiDg iDBDorial courli. But for the 
pnictinJ purpnsee of the police contioli 
the requisite stability and the nrrmiij 
r<iii« yiaa thiiB gained. IiiaamiuJl U 
the ju»ti<!etiuf Ihe peace were appoiutad 
for the dislrict or the county, and h 
theii ofBpinJ jurisdiction was trota 11m 
lirst to be exercised "as well witfefB 
a» without tbe francbiaei," they bjd 
antlinrity over tbe diaeonneoteH maitB- 
rial dietricta. And btTcin aJte&dy M 
percciTe tho principal reason irhy Hm 
justices of iLo peace gradnall; omtai 
the old oonrta-laet. 



(3^) In the clause of tbe commis- 
sion, in which "two or more" justices 
of the peace are authoiiKod to try iind 
to judge, the proviso is added, thnt 
among this number one or more should 
al ways be appointed by name (" qauram 
aliqtiem veilmm A. B. G. D. unum esm 
mJumiu"). Those thus appointed are 
the memben akilled in the law, who 
OD this acoount are teohuically enlled 
" the quornm." In later statutes il ia 
also speciflcully delennined whet lit 



the UBiatance of a coUengtio learned i 
the law. This olSce of justice of the 
peace, filled both by tnwyere and land. 
owners, is in fnot only a now combina- 
tion of elements tbat had long eiistod, 
a new blending of propertj and office. 
The King could from time immemorial 
appcnnt justices of ojorond terminerlo 
bold tlie criminal courts ; by the new 
srt&ngfement be ia obliged (o appoint 
tbem by preference from amang the 
rcsidtnt landowners of the county. 
The itinerant justicca iiad their point 
d'apiMi, or ctnt™ of grasily, in the 
royal oouiwil, and in the central courts 
of law ; tbu justices of the peace have 
theirs in tbo county, and foim in their 
periodical glttings n corjiorato body, 
whioh now becomes pernianenlly cou. 
necled Kith tho juries of the district, 
and forms newly organized district 
ailminist rations for police purposes, in 
tbe wide&t sense of tbe term. In tbe 
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This new system of police control, as it steadily progresses, 
ihmsts into the background the. old institutions, and first 
of all the district police court of the sheriff. The tumus 
Vieecomitis remains, it is true, side by side with the justices 
of the peace. To the sheriff is also reserved the right of first 
interference, of inquisition as well as criminal jurisdiction in 
petty penal cases, with the cooperation of the townships. 
Bo far the relation remained one of rivalry, but to the dis- 
advantage of the sheriff, whose unpopularity still continued, 
and whose police jurisdiction was doomed to further decay in 
consequence of the inconvenient change of office from year 
to year. Sheriffs were deprived of the important powers of 
preliminary inquiry by 1 Edward IV. c. 2, 8 (1461). Their 
functions were restricted to a jurisdiction of first instance, 
and the taking of indictments, and the actual order of arrest : 
all further proceedings had to be left to the next quarter 
sessions. But, on the other hand, the execution of penalties 
still remained to the sheriff ; for which function the organiza- 
tion and financial administration of the sheriff's office was 
originally framed, and for which they remained suitable. 

The same course of development was taken by the manorial 
and borough courts-leet, which had branched off from the 
sheriff's toum. For a certain time they still competed with 
the office of the justices of the peace ; that is, they acted by 
means of a continued summons of the assemblies of the 
townships for the purposes of the inquest and police convic- 
tions. They still continue, but in principle are restricted to 
their old jurisdiction at common law, except where the 
criminal jurisdiction over new penal offences has been ex- 
pressly given them by statute law, as was done frequently 
in the province of police regulations affecting labour and 
trade. In this condition of free competition, the court-leet 
(except in very few places where accidental circumstances 
kept it alive) becomes gradually overshadowed and choked 
by the newer and more vigorous institution of justices of the 
peace. These were at all times accessible, whilst the court- 
leet was only opened twice in each year, and then only for a 
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abort time. The justices of the peace gain from generatioti 
to generation new and effectual penal powers, whilst the coart- 
leet, as a rule, remains restricted to a cnmbrons inqaisitioc, 
and to the penalties of the common law. At the close of 
Edward the Tliird's reign (51 Edw. III.) Parliament again 
prays that no penal offences shall be sent to the justices of 
the peace, which ought to be decided in the leets of the land- 
owners and boroughs. The answer ran, that the laws which 
had hitherto been enacted {police regulations) could not W 
maintained, if this petition was granted. From that time the 
decay of the leets silently proceeded. 

The subordinate functions of the maintenance of the 
peace, which were exercised as a jurisdiction of first instance 
in the townships, tithings, and rillatte, by reeves and the 
lawmen of the district, in the form of committees of the 
township, together with the duty of giving informations, 
paBBed gradually into the office of the reeves of the town- 
ship, who now subordinated themselves to the justices of the 
peace as they formerly did to the sherifTs toum. These 
inferior functions follow the course of development of the 
higher ones. In the place of the indicting township, there 
now appears at the sessions of the justices of the peace, a 
tithing-man, who, from the time of Edward III., bears the 
title of constable, a name taken from his militia functions ; 
he makes his presentments there, and keeps watch over the 
peace in his district (just as the chief constables did in the 
hundred), with the old duties of a guardian of the peace, 
and various new of&cial functions whioh have been successively 
imposed upon him by the police laws relating to trade, labour, 
and morals. (8'} 



(3-) tt WBB R diviiiDD of lal'our, 
bj viitne of which the duty of rnukiDg 

EreHentiurat, an aell na thai of nppre- 
oDiting the brewer of the pea<^ pnsEEd 
to the oooBtable alone. According to 
the staluto of UarlebrJdge (52 Hon. 
lit.), the nliolc lowa^bip wbb only to 
appear in ease of murder; in ull other 
CBBex the slierilT whh to be content if 
the pTotoflt appeared with fuur men. 



In the priTale leets, too, th« failan 

(if the lawmen to appear was noTer 
rigoruueiy ti^l^Drdtd. The curreulbau- 
oera Bccordiiiglj fill oiore and men 
into tbe hands of the r«evo alone, irho 
earns lo be efteo ealled "coaatKlilo,*' 
in «ousequenee of hie offleial dntita in 
thp mUSlin. In (he stulutM we meet 
with this title first in 12 Edmid III. 
It oppt'orB to he regardi-d iu the naf' 
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IV. ^te connection of tlie SnnnctBl otrministcatton toitf) t^ 

CDUntp is bound up with a system of local taxation which 
dates from earlier times. The does of the coouty UDioue con- 
siated for a long time only of serviceB and matters rendered 
personally and in kind, whilst the central government had 
even in early times adopted a properly organized revenue 
Bystem, Supplementary payment in money is already found 
in Norman times, in consequence of the innumerable amercia- 
ments and fines. The oldest payments in money wore fines 
indicted for the neglect of duty by individuals or communi- 
ties ; others served for procuring the necessary ways and 
means for the fulfilment of a common duty. Directly or in- 
directly, taxation was thus a complement of the judicial, 
police, and military services owed by the greater and smaller 
unions, in the imposition of which the pattern of feudal 
burdens pervades the lower spheres as well, distributing taxa- 
tion according to the scale of freeholdinga, houses as well as 
land, and profitable rights. In the practice of administration 
three grades became formed, which although they are only 
incidentally mentioned in the oldest statutes are presumed to 
have existed. 

1. The " tithing " or " town-ley " (levy) served to discharge 
the amerciaments and fines of the township, and answered 
to the duties which the Norman constitution laid upon the 
tithings. Such were amerciaments for escaped offenders, for 
the harbouring of breakers of the peace, outlaws and those 
for whom no security had been given ; amerciaments for 
neglecting to keep the paths, highways, drains and smaller 
bridges on roads belonging to the township in repair ; fines for 
the neglect of accusations before the court. Where a special 
court leet had been granted to the township, the expenses of 
keeping the stocks in repair and other outlays connected with 



like times which fol'owed as the more 
honouralile tilt^, &Dd now drivoa the 
older ileaignnlioDa fDm the popoiar 
iaugUBge. Toward! tlie end or llie 
fourteeDth oentur;. it had become the 
OTdinary ufflcioi title of the reeve (cf. 2 
Edw. m. c. a; 3 Edw. Ul. o, 14; 25 



Edw. III. Stat. 1 



two titbing-Djeii, of whom the firet is 
conslsbJo of the King, the Becond 
simply '■ licftii-borough" (l«nibud, 
" Oonstttblo*:" pp. U, 10). 
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the local conrt were added to these : in somewhat later tiiQai 
again, amerciaments for offences against the militia code, aneh 
as failure to furnish troops, neglect to keep the weapons and 
archery butts in repair, etc. Naturally such contribationB 
were raised by the local authorities, that is, by the provost wUh 
the four men who represent the township at the sheriiTB tonrn. 
After the name " constable " appears, in the fourteenth cm- 
tury, in the place of that of provost, the name " constable's 
tax" is the prevailing designation for the same thing. The 
manner of distribution affected the same iwraous upon whom the 
mihtary, judicial, and police duties altogether full, that is, the 
freeholders, and consequently the lawmen of the court leet. 

2. The hundred-rate served for the payment of the amercta- 
menta and fines of the hundred, for the maintenance of the 
hundred- court, to make good the disbursements of the chief 
constable after the introduction of the militia system, for the 
keeping of the bridges of the hundred in repair, and for con- 
tributions to the county as we shall mention below. It appears 
to have been apportioned by the bailiff (later by the chief c<hi- 
etable) among the individual townships, where we meet with it 
again as " town cess," that is, as a common burden. Tbe 
oldest statutory mention of it is in 13 Edward I. c. 6. 

3. The county rate serves for the amerciaments and fines 
of the county, for certain expenses of the county court, prisons, 
bridges, and certain mihtary expenses. The raising of the 
county contributions appears to have taken place originally io 
such a manner that the sheriffs distributed them over the 
hundreds. By 3 Edward I. c. 16, 18, it was indeed enacted 
that the itinerant justices should raise these amounts from 
the persons liable to pay ; but as such individual rating 
probably appeared to be impracticable, the older mannei 
remained the prevailing one, which was to distribute the 
payment over the whole hundreds, and from these to divide 
it among the townships, by which method a fixed and fair 
proportion in the conti'ibutions was attained. But when the 
proportions had been definitely fixed, the whole business ol 
assessing the taxes fell upon the townships. 
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Snch being the chief eauses for the levying of impoeta, there 
ftrose accordingly a certain practice of aBsesaing the neighbour 
by the neighbour, to which people became accuBtomed by the 
Norman inquest. The increasing expense of keeping the 
roada in repair, and of the mustering of the militia, as well as, 
later on, the furnishing of armed contingents which was ex- 
pected of the districts, and many other local necessities, caused 
on all sides the iustitution of committees of assessment. (4) 

Meanwhile the time drew near when the employment of 
commissions of the townships could no longer be disregarded 
for the State taxation also. The raising of sentayia by the 
Vkecomea took place indeed according to the feudal registers ; 
but even here the frequent change of ownership and Bale of 
plots led to many disputes and to much arbitrary action. 
BtiU more numerous were the complaints of unfairness in 
making the tallugia assessments. Hence at an early period, 
instead of the sheriff, the itinerant commissioners of the Ex- 
chequer were charged to negotiate with knights and boroughs 
on these points. For great disputes as to rights of the Crown 
"juries of inquiry" were frequently appointed. But when 
the Assize of Arms (1181) introduced service in the militia, 
with classification according to property, Henry II. could not 
avoid employing a number of knights and Icgalen hominex 
sworn in for the purpose of acting as commissions of the 
townships. When the raising of a Saladin tithe (1167), the 
collection of Richard the First's ransom, and the levying of a 



(Muguii Chtrtn), ncwrding in vbich 
no wwnsliip wna ii> bo fortibly oom- 
pollcd to build biidges where tliii hod 
not been eustomnry at the tima of 
Henry II. Thi-so quotntioiw prove 
that tlie Iswa of tbe Middle A^e* only 
occasionally touch iipou lbr»i ninttera 
to reniovti individual iibuBra. Dili apou- 
tanivuB groKtb provaiU in no syttein 
of taiatioD. It whs in this mna the 
NortnuD Bystem of government with 
il« Hdminiatnttive syBtem of tines, vhicti 
bad Bet the uiiljtoij.judiriiLl. and police 
duties in notion, in accnrdanGe witli 
Uie temporary oeceMitios of (he State. 



(1) Aa to tbe flnt f<>rn»lioQ of tlie 
connty, hundred, and local taxation, 
oompnre the Beport on Local ToiaCion 
of 1)H3, pp. S-T, and the memoir of 
tbo Pout Law Board on La-al Taies of 
1846, p. 45. Tbu want of legal pro- 
TifiloDB as to aaspsBnicnte oTily provrs 
that the ffenerBl pri itcl jilts o f tlie feodal 
-d judieiiil dutj decided the method. 
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general hide-tai in the same reign (1198) led to an entirelj 
new aesessment of taxes according to the amount of hidee 
and of income, the appointment of knights of the shire and 
others was for practical reasons unavoidable. This Bystem 
was continued under Henry lU. For the assessment of the 
carucagium of 1221 two knights were to be chosen in fuJ! 
county court "according to the will and advice of the county 
court." For the income-tax of 1225 (ts) the assessment took 
place on a sworn declaration of the person hahle to taxation, 
disputes were settled by a jury, the amounts collected by the 
reeve and the four men, and paid to four knights of the shire 
of the hundred (Charters, 355). The income-tax of 1232 (A) 
was aflsessed by the reeve and four men elected by the town- 
ship as "assessors" upon their oath (Charters, 360), The 
income-tax of 1237 was assessed upon the oath of the reeve 
and four men of each township, with the asfiistance of elected 
"aaeessors;" the assessment was verified hy four knights 
and an ecclesiastic (Charters, 86G). This method pursued 
hy the assessment commissions continued as a rule uniformly 
under Edward I., and was among other cases employed in 
the towns for the aBBesament of tlie wool-tax that had then 
been introduced. After 25 Edward I, the committees of the 
township appear as a permanent institution. The ordinaDce 
prescribes that in each township four men shall be chosen, 
who shall report their aasessmonts to the county authoritieg, 
who are thereupon to go from hundred to hundred and from 
township to township to hear complaints and to correct errors 
in the assessment. Nine years later (1306) -it is decreed that 
a commission (jury of twelve men) of every hundred ahall 
deliver their assessment to the aBBeasora of the county. For 
this purpose they shall go from township to township and 
make with the provost and the four men a correct assessment. 
The asBessment commission of the county proceeds again from 
hundred to hundred and from township to township, to see 
that no wrong has been done. But the more frequently the 
hundreds and counties agreed upon a fixed rate of contribution 
to the local taxes for the sake of Bimplification, the nearer did 
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tbo application of the like proportions to the State taxes come. 
In the eighth year of Edward the Third's reign a widespread 
assessment of individual towuships at fixed sums hod come 
into practice, and from that time it became the custom to 
assess boroughs and townships according to these propor- 
tions, which are taken as a basis for tasatiun as between the 
townships. The assessment and the collection from the indi- 
viduals was left to the communitaa , (4") 

V. Now that the county-union had become a firmly organized 
entirety for military, judicial, police, and taxation purposes, 
it was further developed by the titfnsion of tfte SBStem of 
Ii{stn'tt unions to a tonsibeiatilc numI)Et of borougts ; in the 
majority of them in a more limited extent, but yet through 
the application of the same principles, bo that the constttu- 



(1*) The ptocecdings taken upon tbe 
fint atti'mpts nt tuiin^ thu nhnle in- 
treated of in PalKravt, " Comnion. 
wealth," i. 275. At these first attenipta 
a threefDld procetui was sdopt(.-<l : (1] 
All inbabitaiita (witb the eii^ptioa of 
the CrowD Tni^aU) wnre compelled to 
proTe on oatb tbe full value of tbeir 
income, ni was dana in S John. (2) 
An inquest was appoioted to teat tbe 
ease vrbere the ontli or the taxpaj'et 
wu doubted iir called In qiii'ition, nl 
happened in 9 Henty III. (3) By direct 
asiteaBnieuC by iaqiicele, which are 
formed of townships or hundreda, in 
IG Henry IIL, and then tcpeati^illy oo- 
onrring nntil Kdwanl II.'s reign, In 
the Eoiir«e of tbia period the position 
of FtwnHiMs ill the agseBsnient bad to 
be qaite given np, as the reDlamitions 
aKBinst it were interminable. But 
the itinerant juMices were unBuited to 
the duty on account of their deflcient 
kuowlodgeof plaotaandpcrBonB. Thua 
also a pmnnnent noceMity oampolled 
the nduption of tbe inquest syntem. 
Cotnptuinis that one waa auesaei] too 
high and anotlier too low, were also 
made to the Exi^heijuGr, out of which 
n vrritot mijuiiUler tnxaiulum was insuuil 
(Coiie,"Iu«t.," ii. 77). The township, 
for it* part, whb oompeteot lo rai>e 
Uie amount of the tax by distraiaing 
movables and mouoy [Hey bum d. Key- 



low Mifi)., 14 Bdw. IL. B. B. Rot.. 60) 
or by civil octinn. The moat important 
information as to tbe aeeeMiOPnt of 
taxes under Edwar^l I. we owe to the 
lreatiBH0iT,Smith,"ThePari8b."1857, 
and especially tbe advantage of being 
able to make more oorroot nae of the 
" inqniiitiantt iionantm." Those «>»- 
mtUHitmti (cf. Ouoper, "Auoount," i. 
286-293) arosR undi;t tbe atat. 14 
Edward UI. atnt. 1, o. 2U, by whidi 
one-uintb and nac-fifteenth were voted 
to the King for the eitraordinary oeeda 
of Ibe titnte and for war purposes, and . 
whiah in this case were nx»d at on»- 
ainth of the oivio iiioiinie, npmi the 
ninth lamb, abcep, and wool-skin (tbe 
poorer classes bt'iug exempted). At 
the same time tbe vlergT had granted 
one-tenth of their spirLlualities and 
temporalities aomrding to tbe rating 
□r 11192. All this led to a oomplicaltd 
aaaesament, for which three suooesaive 
oommiasions were now nppoinlnl. For 
esch county n-spoctable persona were 
appointed by name, to not as onMsors 
and veudilon for tbr asseuioent biisi- 
neas, and who by sworn men assessed 
the ninth on oom, wi'ol, and lambs; 
and then again tbe old Churob tax 
and its relation to the ninth of the 
aotnal proiiure. Tbe digest of the ao- 
oounts for twrnty-sevea eountiea atill 
exists in the Exi'hequer, and is prinied 
as A'onarura InquUitiant* (1807, foi.). 
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tiona of the boroughs resemble, on a small scale, those of the 
county. 

1. In the militia system the boroughs are in principle 
incorporated with the counties, and furnish their contingents 
according to townships, parishes, and hundreds just like the 
country. For London, however, a separate militia system 
BOon arose, owing to the fact that the county of KiddlesoK 
Wfta included in the government of the city. A small nombsr 
of other towns obtained in this period by charter the *' rif^ 
of a county," and together with it a special civic militia. 

2. In the judicial administration a special court-leet had 
become in the preceding period the characteristic mark of 
the civic constitution. To certain cities a civil jurisdiction 
was also granted after the new pattern of judge and jury. 
Bat the more important civil and criminal cases were all 
decided by the itinerant justices with a jury of the county. 

3. The police administration also shows in the cities a 
gradual overshadowing of the court leet by justices of the 
peace. The number of the cities in which at the close of 
the Middle Ages the court leet was still of importance was 
probably not very considerable. The place of the court leet 
is taken in very important cases by the justices of the peace 
for the county, whose jurisdiction is expressly granted "aa 
well within as without tiie liberties," and therefore within 
the separate civic districts. The good understanding sub- 
sisting between the towns and the knighthood, as well aa 
reasons of practical convenience, explain why on the part 
of the cities no opposition was raised on principle. Besides 
this, the respectable landowners and lawyers of the towns were 
also nominated as members of a commission of the peace. 
Nevertheless, the later city charters, after Richard 11., were 
frequently framed with a view to a separate commission of the 
peace, whose quarterly sessions became an ordinary criminal 
court for which the town issued its own list of jurors. 
Side by side with this a rival jurisdiction of the justices of 
the peace for the county generally continued to exist. The 
special requirements of the market police were provided for 
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in a Bpecial department of the clerk of the market, which 
nnder the name of a "court of the clerk of the market" 
enacted penalties for certain offences against the market laws, 
and under the name of a " court of pie-powder " served for 
the decision of certain market disputes, and for the inspection 
of weights and measures. 

4. In the local taxation system the smallest boroughs 
ranked as townships or parishes, though the majority ranked 
as hundreds. London ajid aome others, on the other band, 
ranked as counties. 

The number of boroughs becomes according to this system 
BonBiderably increased. Under Edward I. fifty-four new ones 
are enumerated; under Edward II., sixteen; under Edward 
in., twenty-eight ; under Henry IV., three ; under Henry VI., 
four; and under Edward IV., two; so that the number of 
those places which possessed a kind of municipal constitution 
at the close of the Middle Ages exceeded two hundred. (5) 



(0) On the exteDaioii oC Boir-govem- 
toent lo the municipalities, rf. Gneiat. 
"GbboU. il- Coiumuattl-VcrfBB." lUt- 
204. With resptct ta the Slate goiorn- 
ment the; are Becoadiir; ronnatioiis. 
The Bieroige of mogiBtcrial authority 
could, from the nature of the public 
buHineHB, be ool; confided to lurgtr 
unions. English Bclf-governm^nt U 
Moordingly ba^ed upon tho conntiea 
and bandroda, Ihut is. upon uniooe of 
diatriotB and bailiwioltB, and not upon 
townships. It is only tho pity of 
London (hat properly npeaking boB the 
□huracter of a county. From this davn 
lo a number of small maiket-lowna, 
tho municipal constitution forms only 
an imperfitct application of county self- 
gmemuient to a local uuion. Tba legal 
base* nf tbe mnnicipal oanstitution 
may, with Slf pbeD and Meiewether. be 
niferred to the same beads as in the 
formn period : — 

1. Tlje towns form a court leet or 
some other separate judicial diBtri(^t. 
It is, however, not sufficiently oppte- 
oiatai that by tlie introduclirio i^f Ihe 
jury system and the justices of the 
peace, the form of the old judicial 
lownihip was changed, aud with it 
the purticipulion of citizens also. The 



real life of judicial and police admini- 
stratioo must be looked for in the 
assizes, the justices of the peace, and 
the jury. But tbe leet jury slill re- 
tained a tiKbt of proposing the mayor 
or proTost ; aod this right in protn'ss of 
time developed itself so fur, that in 
some places Uie leet jnry aolusJly elects, 
whilst in others it only preaents for 
election (Soriven, " Copyhold," il. 8S0). 
In performing their polioe duties, the 
lawmen of tho leet could also puss 
b;ri^-laws wliii'b bad tbe force of lav 
within the district. 

2. The boroughs are still In tho 
position of^rnui liurgf. It is, however, 
B fact not sufficieally appreciated by 
Morewether, that this relation was 
materially altered by the right of tbo 
coQUlleB and oilies to grant laics, 

3. Tbe class of burgesses still oon- 
slstsofthe resident househuldirs, who 
are included among those paying ** scot 
and lot." The ordinances dating from 
tlie era of the honae of LaDcaaler still 
reoouut Ibcoldoijaracterlatiesofcitizen- 
gbip, Bu<^b as being sworn to flie King 
aud tho town; living by their liveli- 
hood, merchandise, or orafla; house- 
holding in their own persons and names; 
bearing lux and t&moge, lot and soot. 
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Tbeee are the bases of self-government by which the central 
govemment now entered into a firm bond of tmion with the 
connty government, by which the clasBes of eociety, thongb 
differing in their landed and industrial interests, now become 
united together to fulfil th^ir political duties ; and, fiUe<I with 
the consciousnesB of public duty and a common zeal for the 
general welfare, all gain the capability of taking part in the 
government of the country. The recognition of personal 
liberty by Magna Cbarta is followed by the political liberty 
which calls the existing middle classes to take part in the 
govemment of the realm in the form of connty and municipal 
onions. The political self-consciousneas thus strengthened, 
from this time onwards unfolds itself in its firm national indi- 
viduality, and challenges comparison with the great civilized 
States of the Continent.*"* 



b 



It has been freqnontlj rtmaiked tbat 
the EngliBb townt hava never allBined 
t« tlio impfftanoe of thoaa of the Con- 
tinent. Their etriving nftar aep&ratioii 
lasts only us lun^ as tbe old rfgime 
of tlio Normaii Vieo'itrnUa. Bo soon 
as those oaiiai^B folt to the greuDil, 
Ihsnks to the ocntrAt ooitrts niid tlie 
altcreil position of thushurifta. the LowiiB 
remained uiireaiHlingty in tlie military 
and othoT systeas of the couuty unity, 
uid ooDtenled theniBelveB witli more 
rastricted immunities. Their pnrticljia- 
tiffl) in the jury and in the oomiuissioiis 
of peace, as veil as eijuality in rirepect 
of taiutton. kept them in nctivo inter- 
course with the kiiishthowl. Trwle 
and imlastry moreover eiii!tteil frnm 
time immemorial in the country al)40 ; 
oonverseij many Inndowncra had also 
town houses. The administration of 
the pioyineinl pnlice uingietrates giiined 
respect and popnlurily. [n shnrt, the 
reasons are not fuuud in England, 
which in Germany foroed the oilics to 
shut themselves off iu fact auil law and 
to become fortresses, in order to nvoid 
aliaringtlie lotof the peasantry. Menee 
the muniai|«l govemment in i^nj^laud 



Lgthert 



le of that in German t 



iitnt : 



and thus may 

what suhonllnate paiition of tlio niuui- 

cipul deputies in the Lower Uuiiso, 



though tliej exceed the knigbta of Um 
shirrs in namber. 

••• The quiet but grand eignifioBnea 
of this period is thoninghly appreciated 
by Manauloy ("History." cap. 1.): 
" Bterilo and olisoure aa is that portian 
of our annala, it is there that w« oinst 
seek for the origin of our freedou, oar 
prosperity, and our glory. Then it 
was that the great Eugliah peopk 
were formed, that the national oha- 
roctor bi'gan to exhibit those pecnliafi- 
tipB which it has ever since retained, 
and tliat onr flLthera became empfaali- 
oally islanders, islindera not mordy 
in geographicnl position, but in their 
pnlitics. their feelingi, and their man- 
ners. Then lirat appenrHd with dia- 
tinctnegs that oonatttution nhiidi haa 
ever since, through all olianges, pM- 
■erred its identity; tiiat aomtitDtion 
of which all the other free eoDstitn- 
tioQs in the world are copiea, and 
which, in spile of some defect*, de- 
serves to be regarded as the beat under 
which any great society bna ever yet 
eiistol during many ages. Then it 
was that the Honse of Conimona, the 
archetype of all the represenlativa sa- 
EuuiblicH which now meet, either in ths 
old or in Uie new world, held il« Unt 
sittings. Then il wiks that the O 
Law rose to the dignity of a 
and rapidly beeame a not t 
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Absolute rule is now superseded by a conStEtUllonal gobem- 
ment accortifng to Iain ; a goverDment which by means of 
permanent political institutions gives to the rights of the 
individual, and to the participation of the people in the 
government of the land, those guarantees which were aimed 
at in Magna Ciiarta. The constitution of the Government 
and the division of power are now as follows : — 

1. The ordinary administration of justice is consohdated in 
fixed judicial bodies, or central tribunals. These represent the 
most durable formation of the era of the rise of the estates 
(cap. 22). 

2. The conduct of the highest political business becomes 
oonaoHdated in a standing state council or permanent council 
(cap. 23). 

3. The participation of the prelates and barons in the 
central government of the realm is fully established owing 
to their being periodically summoned to the royal council ; 
in union with this they form the Parliamentnm or Magnum 
Concilium, which at the close of this period has developed 
into an hereditary council of the Crown (cap. 24). 

4. The participation of the commnnitatcs in the central 
government develops into a House of Commons (cap. 25). 

The whole development of the government by estates of the 
realm confines itself, however, to the temporal side of the 
State, which is now confronted by the gradually increasing 
isolation of the ecclesiastical hierarchy (cap. 26). 

Hral of the imperial jurisprudenco. 
Then it WW thai ILe (.'ourase ot those 
suilore who muiiie'l tho riiJe bolka of 
the Cinqne Porta Unit luiule the fliig of 
England tenille on tlie »va». Tljeu 
it was that the most Houicnt collegia, 
which still exiBt, at both the great 
niitional DoatB of k-arning. were founded. 
Then waa formed that lauguage. leea 
mtuioul indeed than the languages of 
the loatb, but in foioe, io richneu, in 



of the poet, the pbiltwophcr 
□rutor, infi^rior to tlie tongue of Greeoe 
alone. Then, too, appeared the llrat 
faiut duwn of that noole lileraturo, the 
mofit Bplendid and the most itunLble of 
tlio many glorioe of England." Upon 
the obBcurity dosoribwl by Mooaulay 
«.» existing, light can in most caies be 
thrown from the fundamental boaea of 
tbia politiotil lyatem. 
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CHAPTER XXII. 
^I^e (ZDourts of CDommon JLbUb. 

The establishment of a definitely secured judicial system 
in the spirit of true monarchy begins with Edward I. 
The firmest barrier against arbitrary decisions under the 
personal government was formed in this period by three 
corporate oflicial bodies under the names of Court of King's 
Bench, Court of Common Pleas, and Court of Exchequer. 
They may Ije designated the three ordinary Courts of Common 
Law, side by side with which certain special courts of the 
Norman feudal system still continued, to which I shall refer 
at the close of the chapter. 

I. 'STfic Court of Bing'S JSencft had already under Henry 
III. become organized as a nearly permanent court, in which 
the King claimed the right to preside in person. This 
tribunal was on that account still to follow the person of the 
King as a " Curia coram Rege ubicunque fuerimus in Anglia.** 
With this condition, the court consisted of a bench of four 
or five jmticinriiy whose president from Edward the First's 
time was called " Capitalis Jmticariiis ad phcita coram Rege 
tenenda,'* and may to a certain extent be regarded as a 
successor of the old high justiciary, but only for judicial 
business. In this court are combined — 

1. The placitu coronas or criminal cases, extended so as to 
include petty ofifences, but in such a manner that, as a rule, 
the same cases can also be dealt with by the justices of the 
peace at the quarter sessions. 
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2. The police control, which was from the &rst combined 
with the exercise of penal justice; the judges are in their 
official capacity the supreme conseri-atores pacU. 

S. The constitutional appeal from the lower courtB ; in 
this sense Bracton calls the judges " capitales, generates, 
pe-Tpetui et majorea, a latere regis restdentes, qui omnium ali^}ruln 
corrigere tenentur injwrias et errorcs," that is to say, a higher 
tribunal for the courts of the land, with the exception of tha 
Exchequer, which in its capacity of snprcme court of finance, 
stands in the same rank with it. (1) 

II. ^iir CToutt of Gtoinmon ^[JUnS as a permanent court of 
law for civil actions between private persons, in which no 



(I) no fortnEitirin of the Coart 
of Kiii(;'B Bench ia intimatolj con- 
DpettHl vith the diBcnntinuBnoo of the 
oS\ae of CapilalU Jiutieiariiu Anglim. 
After the Battle of Evesham, Henry 
III. did nnt agnin nominate to this 
ofOce. In 52 Henry III., hnweTer, 
Bobcrt de liruce was bj patent sp- 
pointud to bo " Capitalit Juttieiarim 
i»I plarila nn-am lUge tenenda," and 
from tliU time this ia the ordinary 
title of the prtEiiieot nf the Eing's 
court, who is no longer to bo governor 
general of the realm, but only a repre- 
•entBlire of the miisl power ia its 
indicinl branch (Fobs. " Judges of 
England," ii. 135; iii. 18). The 
number of bis oaiietant jaalioea was 
under Edwar<l 1. bb n rnle four, in the 
later yi?ars of the rei^ three; tliidnr 
Edward III. at flmt three, and Ih<« 
agsiu four (Pom, iii. 19, 3t2). For- 
tfiseae (writing in the middle nf the 
flfteentb century) laya, that four and 
BomBtimea flre jueticea aat Id the 
Kinc'B Dencb. Aa to the jurisdii^tion 
of tlie King's Bench, of. Beeves, ii 
217, 24S. If tlie King was vilbin the 
reoltD, the court, Ncordiiig to Konuan 
custom, was oertninly always obliged 
to follow bitD. Kdwnrd l.aud Edward 
III. insisted upon thia, i[| spite of the 
iMtitfons of r»rlifltiicDt (Fosb, iii. 339). 
Under Itiebnrd 11. also u rirouit wa« 
mtwle to Corentrr and Worcester. 
But in tlie second half of this period 
tho sitting at Weetttlusler became the 
rule of [inictioo, with the reiservation 
of a diange of place in time of warand 
TOL. I. 



national calamities. The kings have 
never eipresiily renounoed their tra- 
ditional right of presiding in person. 
John, from tbe flfth to the nixteentli 
yenrofhiBrcigo. WHS freqopntly present . 
at the t-itlingB (Fobs, ii. 1), and also 
held eircnita in person in company 
with certain of bis councillors. Henry 
III. also sat in person in judgment on 
oortain important awes, and notubly 
in an aotion brought agiuuBt the bnr- 
geaaes of WincheBtei wiminietered 
severe JQstice (Palgraye, i. 292). 
Under Edtrard I. and II. we meet also 
with isolated instances of the King 
presiding in person (I'ulgrave. Privy 
Cuunt'tl, 62). CircuitH undertaienjiy 
the King, lo toug us the separate In- 
stitution of itinerant .jnsticis lasted, 
occur until Edward III.'s aceetwion lo 
the throne (Palgrave, Commonwealth, 
i. 292). And even after the itineruot 
justiFes had eeaeed as a separate in- 
stitution, the King eomctimi-e look 
part ID the ctrcuitB of tbeinstioes of 
Lib realm. Under Henry Vl., uo the 
other hand, it was, according to Fnr- 
teeone, no longer ■• cnsfomary " for the 
kiDgs of England lo sit iu iMiurt and 
deliver judgment themsulves (Fosa, 
iv. 315). Edward IV. ia aaid to liave 
onm Mt for three days in the King's 
Bench, but only " to see bow bis Inws 
were exoonted" (Allen, Prerogative, 
93). Hence we perceive (bat the 
monarchy was flnRll;^ restricted to its 
old formal aulhoiity tu the department 
of the admin is trutiun of juntice. 
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royal rights were involved had also, from Edward I.'s titne, 
ite special president, under the name of a CapUalis Justidarim, 
and its regitlar seat at Weatminster. To oppose the excesaiTe 
centralization, the statute of Gloucester (6 Edw. I. c. 8) 
prohibited the royal central courts of justice from dealing 
with olaima not exceeding forty shillings ; these petty cases 
were reserved to the county and local courts. Nevertheless 
the nnmher of actions had increased to such an extent that 
from the time of Edward III. the number of justices was 
augmented from three to six, and occasionally to seven. In 
answer to complaints from the estates, the assurance vu 
repeatedly given that communia placita were no longer to 
he heard in the Exchequer. The administration of jostios 
by the King in person was also given up in these cases. (2) 

III. lE-tt (IToun of @]Ct)Cqucr now becomes separated, in 
its capacity as a financial tribunal, from the administrative 
central government of the Exchequer. The carrying out of 
the fundamental provisions of Magna Charta rendered i 
change in the administration necessary for a great part of 
a capilalit jiali 



(2) The indopeodeDt farniBluiti uf 
the Court of Common Plena is, accord- 
ing to tlie careful reBoarohea of Foss 
(ii. 160 tei].], of Hubiienlletitj date lo 
HagDik Cb&rta. The OermaDlo oon- 
ouplioD of the judicial office, and tbe 
desire to keep free ttom the inSuenoea 
of court favour or dUfa?our, sbowed 
itself iDore BtroDg1|r here than elee- 
ifUi're. The neeesBit? of a flied and 
determinate administratioD of jnatice 
in ordinary civil dUpuEea bad been 
most keenly felt, eBpeciallr under 
John's syBtem of goTtrnmont, who 
hud, in the eleventh year of his reign, 
gat in judgment at not Icea than 
iwentv-four plaeea. This gave rise 
to the olauBe of Magna Charta 
" Communta placita non tcquatduT 
curiam Regii ttd Utieantur in aligao 
«t[o loco." Under Henry III. tliia 
assurance vaa acted upon in so far 
that civil BOtioaB were for the moat 
part dealt nith in a special division 
of the King's court, and indeed at 
Weatmiuiitfr. But it was uot till after 
tlio ai-ceasion of Edtciird I. that Gilbert 
de I'reslou was definitely di-signaled 



of this diviskn 
lumber <d tbe 
nssiatant justioes varied under Edmfd 
I. between four and six ; itu>W Kl> 
ward II. was as a rule six; in 6J 
Edward II. a seventh wiis added la 
their number. Under Hcur; YL llu 
oiunber once reached eight. The ndl- 
eial Dane of this court is ■* ConanM 
Banrim" and in cunlrodiBtinctiQD. (k* 
Eing'd Bench ia calleil "kincum r>^' 
or"baniMi«i nottmnt." The uaniWMi 
^lea in Magna Charta as to tlia flxtd 
seat of this court uf law wn« Ml 
followed out III the k'tter; a Tcniml 
Gtill took place frequently, and nMabhr 
from Westminater to York (Foaa, u. 
135, 175, 177 »M,; **' " — 
iv. 13). But in the 
pejiod the sittil 
must be refcnrdtdT as ealftblialiad bf 
law. The limitation of its omnpetMM 
to claims exceeding forty Kliillinn «M 
rendered somewhat ineflectad tj 
evasion by uieaiiB of fictions (Bttet 
stone, iii. SG). Aa tn ihe limltatiM 
of the mmtnuniu phteita, ef. Fon, a. 
135. 



le accoud half 



ofibe 
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the Exchequer business. Free persons and free property 
were at all times to be judged "according to the law of the 
land, and the castomarj forms of procedure." A number of 
Barons of the Exchequer accordingly associated themselves 
ioto a judicial body for this department of business, which 
may be compared with the judicial division in the German 
"Kriega und Domiinen Kammer " in later eenturits. To 
make these judicial decisions independent of the influence 
of the beads of the department, the judicial division after 
Sdward II, also received its own president or Chief Baron, 
who was as a rule chosen from among those persons legally 
qualified for the judicial o£Qce, and was often expressly 
appointed for life. 

Notwithstanding this, the position of the court continued 
to be a somewhat subordinate one. Its members were usually 
appointed from among the higher officials of the Exchequer 
department, from whom it was diilicult to eliminate the 
financial spirit. Hence it is tbe more readily conceivable 
that the retention of tbe old method of assigning ordinary 
pleas to the Exchequer now led to loud complaints. In 5 
Edward I. a royal writ was addi-esaed to the barons, which in 
general terms prohibits them from dealing with rommunia 
BS being contrary to the letter of Magna Charta. 
This was repeated in tbe statute of Rutland (10 Edw. I.), 
the remark, that in this manner the King's suits as well 

[i^iose of the people were unduly protracted. As, however 
ihably in consequence of the interest in tbe court fees), 
rule was often evaded, it was again repeated in the A liicvli 
nper Chartun (28 Edw. I.), and then once more in 5 Edward 
U. In later times the rule was again evaded by fictions. Yet 
in Bnbfltance a better state of civil and penal justice was 
attained by tbe separation of the courts, which could be no 
longer compared with the condition of things in the former 
period. (B) 

(8) At thin time tbe TrMmrer and forooaea nhicb wer« to be deoideil ujiod 

tko Chftneellor of the Exohequer sre a^ument, a nmnbor of baroiiB fonned 

I i^trdetl na leading officers of tbo a Court of Exclieqnor Clmmber. The 

-«_.< ,^ ^yy^ y^y ^^^ •fH,\y whom, appointment of u Capiudi* Baro by 



388 



Conftt'ttutiotxal HUtory of England. 



IV. {[rtir continuous tonsolibation ongt staff and tbecoaraa 
of basmess of the farncl)ts of jutiaes, ia further shown in the 
following alterations. The judicial benches gradually absorb 
the separately appointed itinerant justices. Under 13 Edward 
I. c. 80, the Justices of Assize and Nisi Priua were to be 
appointed from the Bwom justices of the King. According 
to 27 Edward I. c. 3, 4; 12 Edward II. e. 8; and U 
Edward III. c. 16, every justice of the centra! courts and 
every baron of the Esehequer may, it he is a professianal 
lawyer, sit as itinerant justice on any case, it being im- 
material into which court the matter was introduced. Where- 
as the itinerant justices were originally deU^ati prineipu, 
they now gradually appear as ddrgati of the permanent 
courts. The commissionB which were formerly eeparato 
were now assigned to them in union, and became more and 
more systematic. Under Henry VI. the maxim was established 
that every justice of assize represents the whole tribunal iu 
which the action has commenced. Thus the most daugtroua 
feature of the old judicial commissions disappears. About 



royal pntcnl only dnlos from May 30tli, 
1317 (Fias, ill. lUli. 108; ThomflS, 
EidhequiT, 107, lOM). The number 
of the HaseHHor jud);i>B was foar, five, 
OTBlxlPosB, iii. i9«; iv. 233). Tlje»e 
NiaesBore were as a rule promoled 
undei-ufflcials ; Ibeir paj remaiofd 
duriajj; liie whole perioii Tftf Ijelow 
that of iho i>i*ti«i«rii [V«f». iii. i4|, 
Onl; the offioe of Chief Baron whb as 
■ tule IIIIpiJ by irrvienttt ad legrm, 
whence ulao. arcording to 4 Edward 
lit. c 16, the Chief Buroo can be op- 

Ginkd a juatioe of uaHizc, >■ if be 
Inn;; to tli« BWorn acrjeants i>f the 
King." It was oot unlil the time of 
the Tttdoc ilyDiuly tiiat Ibe barima 
were put on u perfuFt equality with 
the jtulloei botli iu qunliHuation und 
Tank {h'ofa, v. 409 ; vi. 17). The mure 
otmcoivubls U it, th&t the publio, as 
well M tbe Ltw.veiB, viewnl nitb 
nnnilling eyes oivll »cliini iTonsht 
into the Exoheqner. By llio Stntutum 
-■- " 1, 61 Henry III. (12IK), 



t Bhould bind 



it hnd b 

themaelve* by oatb i: 



in tbe affairs of priTatQ Indirldndf 
wbil-st tbe; wire i-D^aged in tMiuad- 
tug the King*! buEin<-«i cxMpttaf 
only camplaintB agnjntt offloen MtiM 
Exchodusr, who retain Uioir eidoilw, 
jadidaf pTivilego in tha conrt llHdf' 
{VroM, ii. ISO. Bat it was apt mil 
Edward L'l reii,'n timt it wm Mkaap- 
li>dguil. thut Dm iiitrlii» hav* » rIgU 
to aooli non-iii'Drri-n-tioD nc«ca4iiur M 
tbe prinoml..e ..f M.it'iia CharU (ftn, 
ui. 22). WhpTi in Inter timM tlwa 
erosD out of the olHpiai pMitioa tt 
the Ixtrd Chanwilor a now oqaUf 
juris) ietion. wbieh acted neennlh«; to 
tbe principles of adnii»i'tmfiTi«jiHill« 

jodgHS, tbe chief of <li 

tbe treaaurer, aiid II.' 

the Exchequer, pi>i'. 

new arrongcnieut ( I li 'i 

ii,). Tlie old Exuhw[ii.r .i|.|«.un ir-.ni 

that time to be dinsolvni tiiW Ivul 

divisions: whipli, however, nrV VvOj 

formed of the aauitf pi>nona : (1) Tht 

Court of Aocouiite, (2) Tbn Court Of 

Boceijit, (S) TIjo Court of Pleu,Mi<l (<) 

Tlie Cuurl of Exeboqner in Eqnily. 
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the middle of Edward III.'b reiga the special itinerant judges 
disappear before the ordinary justices of the central courts. 
In addition, it is true, special commissions of oyer ajid temiiner 
were still addressed to the local judges as necessity required 
in turbulent times. After the introduction of the office of 
justice of the peace, however, the local criminal commissions 
acquire a permanent judicial form, and thus the organization 
of the judicial ofEces was completed, (a) 

The higher judicial staff now forma a paid and learned 
official class, as a rule dlstiuguished by titles, as knights- 
bannerets, knights, or knights of the Order of the Bath. A 
motion made in Parliament that it should itself pay the justices 
their salaries, was rejected, {h) As personal servants of the 



The Biatnte 13 Edward I. and 
".owing slatules aim at employ, 
i whole Btaff uf all tho courts 
civil oBBizes: 27 Edw. I. e. 3 
and 4; I* Edw. III. o. 16, But with 
the oirouits of the jnaticeB of aimse a 
Lsral eommiuion of oyer and lermtuer 
i now more aod more reculnrly 
led.Bddniasedtotbe LordChaii- 
Mltaln high oRicers of Stale, 
HceBcfaasiio and their 
, for dialing with all 
rpe number DfoffeacoB, 
supposing (hnt tliej bare been com- 
tnitted and hare bstn presented in the 
county. But the right accorded by the 
etatute of WcatmiiieloT 2 of appointing 
apev'ial oommissioDs for aptoial cosea 
still remained rcBcrTed. By 2 Edward 
III. 0, 2, the auurarice wu givrn that 
■nah oomtnisaioni should be regularly 
iuued to justioea of the realm, and 
only in urgent eiceptionnl aaee to 
other pctaoOB (Coho. luat,, ii. 419; 
iv. 152). Thia wiu follow>;d by a more 
«xtennre eoiamUtio ad gavlat drlibrr- 
<utdat, for clearing the coanly ptiaotig, 
in which the separate prinona were 
named under the great seal. A further 
Jorum deprelitiifioni) was thereby 
otiginaled, the fint'iiamed commiBBion 
only embracing a /orum dtlioti torn- 
niiMf. Herioe, aa early as the reign ot 
Edward 111,, Ihe stull of the apcoiul 



itinc^i 






Th-y 



diminlahn (Fou, iii. 
■ro lust mcutioned i 
and 1310. reouniar 



inl^reiitB alao tended towards the Bamo 
end ; OB every justice of the realm in 
hia (^apucily of juatii^e ofaEsizeobtainpd 
the foUBiderable addition uf £20 to Lis 
salary. The commissiouH of oyer and 
Itrminer, whioh were atiU Bpecially 
appointed, were only to i>e appnintod 
in urgentcaseB.andthenin iinimpartinl 
manner, not by the magnatas, and not 
by tlic partiea, but by the autborltiei 
themBcKeB (2 Edw. U. d. 2; Coke, 
lUBl., ii. il9; iv. 152). According to 
20 Biobord II. c 3, no man is to tw 

i'nBtica of BBsiie or of gaol delivery in 
lis own county, Bn>l no "niagnale of 
the rvalm" is U> sit with thu judges 
in the sstlzps. 
(6) Tho perBonol poaition of the 

{■jatines of the realm bIiowb ub their 
onourable stunding, nearly on a par 
wilb that of tho highest officers of the 
realm. Pemonal ilia respect lowarda 
them was puniahed with Kreat ri^ur 
(Poi», tii.lH}. Their salaries remained 
during tiiis period compuratiTely uni- 
form, £40 for the chief justices, forty 
marks for the puisne judges and tho 
chief baron. The justices and the 
chief baron always received en addi- 
litmal pay of £20 as being jostioea of 
oseixe, and many judKCS bcBidea re- 
ceived additional enioluments. Uniier 
Henry VI. Ihc chief justice ot the 
King's Dench had lei) niacka : the chief 
juatlco of (be Commnti Fli>a9 110 mnrliB 
CP..8S. iv. 227). The nlicinl roalume 
waB the Biuuo for the whole atuC of 
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King they are paid out of his personal iucome, and subjected 
to his personal petial power. For example, Edward I. deposes 
biB chief justice, Hengham, and inflicts a fine of seven thousand 
marks ; the other justioes were fined from three to six thousand 
marks for extortion, and probably, also for corruption. This 
penal jurisdiction was not questioned in the century embracing 
the reigns of Edw. I., II. and III,, and was repeatedly put 
in force. But still more stringent was the precedent made in 
Richard the Second's reign, when the justices took part in 
the feud of the great nobles, and returned a doubtful opinion 
as to a royal ordinance. After the failure of an attempted 
coup d'etat, all who had been implicated in delivering the 
opinion were condemned to death by Parliament for high 
treason, and the chief justice, Tresilian, was executed, whilst 
the sentence of death passed on the rest was commuted intu 
one of banishment ; the legahty of this proceeding was also 
toaintained at the accession of Henry IV. This important 
event left behind it for later times the impression that the 
independence of a State tribunal required the judicial office 
to be sti'engthened by the power of the landed interest, which 
support was in process of time found in the Upper House, (c) 



juilgra. As to Ihe vm eDlcnin oath 
taken br jiutioes, cf. Fow, iii. 860. 
The juaticeti vere Belected I'roin amoDi^ 
Uie number of the grudaated adrooatee, 
i.e. Kiil(;'it aoTJnantB. Even in the pre- 
ordinfc prriud Fow reckons among 206 
jiMfi'ffani kboat 129 men of (he Icg^ 
prareuBJon. Under Henry III. ont of 
lOOjiHficiarii he only flndi eleTen of 
whom it may not be luaumed tliat tbey 
hftve jiraotised in mtno way or other aa 
ndvocatee. Id this perioil it ean in 
atmiiBt every individual cohc be defi- 
nitely iliown that the justices have 
been advanced to their position liroin 
the IfKid profeiaiea. Id ooDrnrmity 
ailh the old priDci|)les oF a jiidieiiim 
parium, the justioeB receive the honour 
of knighthood, and usually even the 
higher rank tanquam baneretti (Pnss, 
iii. 862, S64}. 

(a) The pcraomil responsibility of the 
judges in'Ofl derived from Iheir position 
as delegates of the King inveatnl with 



his personal judicial authority. Thtit 
appointnieut is acoonlingly not meNlf 
OH a rule Bubjeet to rcvoution (dwont) 
bene ptaeilo). but they ore also BufajMt 
to tlie King's personal peoal jnttsdjB- 
tion, which was apparently pmoeded 
by an inquiry by an aat«nibty appojoted 
for the purpoau (Foes, iii. 262) In ■ 
very summary and hasty m an oer Ed- 
ward III. proceeded U> dismiBS and 
arrest several justiceii (Fobs, iii. 311) 



riplinan 

Euni»hments had alraoat diaappcMM 
y reaaon nf irregularity in the oonilaat 
or the business of the courts. Bol a 
ni«re aeriou* side to their rwponiibiUti 
showed ilself in 10 Richat<l IL T*o 
justices were at that tim^ murdered in 
a popular lumnlt, aod a Uiird i*t 
exeould for high IreasiOn. Rolieit 
Trrsilian had allowed himsolf hi b* 
employed, ugiccably to the pvnond 
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The ordinary course of the civil and criminal justice in 
individual decisions had after this time attained that steadi- 
ness and stability which was in keeping with the spirit of 
Magna Cbarta. The law to be apphed has now the distinct 
character of " judge-made law." From the thirteenth century 
dates the dednite distinction between common law and aUitiUe 
laa. The latter is the law proceeding &om royal ordinances 
and resolutions of Parliament ; the former is that created 
by the blending of the Anglo-Saxon customary law with the 
Norman feudal system, and the older maxims in the judicial 
administration of the curui regis and the county courts. The 
further development is now found in the central courts. " The 
common law rests in the breast of the judges of the court 
of common law ; " it is a judge- made law from the very begin- 
ning of this period, and in so decided a form that the authority 
of the law books very soon dwindles, while the collections 
of precedents, or year books, become the living source of law. 
To maintain the unity of this law, analogous principles are 
formed to those of the German common law : no customary 
right can maintain itself against the statute law ; the custom 
must be kfiitime prmscri'pta — that is, must have existed 
anterior to Richard I. ; it must also be rationabilis — that 
is, practice excludes such customs as are in antagonism to 
the leading principles of the law of the land. 



wiihes of tlio King, to briog about 
a QounUr-rerolutinn. A deteaittl fwrt; 
■"Uicbt for this purpoBB lu gnin the 
■koigioii of the bigbi^ judicial uutfanri- 
tiei. that an nidiD&nm fnrmtrly iuueil 
in MDfnrmily vith the law WHsfUcgul, 
and "the autburg of it g;ullty of high 
treaain and puniHijable with di-ntb." 
The Lord Chiuf Justice, «ho hod 
Riready ahown bimsidf gervile Ui the 
poner of the daj, coltocted bis jueticeB 
lu all sei-tecy and huete to deliver the 
required npicii'D. Tlie coup d'elal, 
hiiwever, oomplelelj feuled ; the Chief 
Jtintioe fled, wu> upprehendod, coo- 
dcintied by Purliametil to death for 
liitcb IreiKoti, and pxeoulcd un Feb- 
runry I9lb. 1388. The other jmtipea 
were alao put on their IrJ&I by the 
Luwel UouDi.', iu apile of tbeil eicuiie 



that compuldion had been iu«d towardi 
them, nnd vcre in like fiwhion con- 
demned to death and to cohflBoslion, 
I'ut the sentence was oomniut4;d liilo 
bahisbnienL See as to these event* 
Fobs, It. 3, 4. 102-108. The later 
judicial HtHff reujftiotid bo far outride 
tht great party fends, that esen at the 
ohanKe of dynasty under Henry IV., 
Edward IV., Bichard IlL, and Heory 
VII., ■ ' 
firmed. 

two Chief Juaticus were ciceptM, of 
whom on« wag already a fugitive 
(Foag, iv. 380). The dread felt by 
tlie jiintices of a oollision with Purlia- 
ment is notably shnwu iu their refusal 
to give any opinion ns to the rxlent of 
the personal privileeea of the Hi<;h 
Court of Puiliuuient la 32 Hetiry Vi. 
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A nutural effect of the institution of judicial benches was 
the development of & special legal profession. About the 
time at which the central courts becamo permanently fixed at 
Westminster, v/e find the first traces of inns of jurists, at 
first comprising students, advocates, and under-ofiicers pro- 
miscuously, but still (like the courts of law themselves) on 
a great scale, and with a strongly prominent esprit de corpt. 
In 20 Edward I. the first attorney's code was published; 
according to which the Chief Justice was to admit a certain 
number (about 140) of efficient "Attomati ct Apprgntilu qui 
cjiriam sequantur," and exclude all others. Under the name 
of Inns of Chancery, there then became formed small law 
schools for the preparatory study of the law ; somewhat later 
the practising advocates combine, and form the four Inns of 
Court that still exist. In Fleta's work we meet with pro- 
fessional degrees in serrienlcs, narratnTes^ attomati, apprentitii, 
A statute (4 Henry IV. c, 18), orders an examination of all 
attorneys by the judges, and a registration of their names 
upon a roll. About the same time the higher class of advo- 
cates begins to separate itself more decidedly from the lower 
class of attorneys, and to form in the four inns of coort a 
sort of university. In conformity with the system of goilda 
there arises the degree of mastership, of 8ervi^^ts ad legem, 
serjeant-at-law, doctor juris; which is conferred by royal 
writ, and forms an intermediate step to the class of official 
jndges. The Serjeants are appointed as substitutes for the 
justices in the assizes, as such receive a salary, and are after- 
wards advanced to the bench. Two Attomati Regis for guard- 
ing the royal privileges are met with as early as the reign of 
Edward I. Towards the close of the period, after Edward IV.. 
the two Crown advocates were distinguished by the titles of 
King's Attorney, and King's Solicitor. In 11 Edward IV. 
there appears for the first time the solemn official title of on 
" Attornatiis Generalis in Avglia aivi potestate drputandi cleri- 
cos ac offir.iurios sub se in qiMlicunqiie Curia de Recordo," (d) 
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le procetlure and tbe staff of the central courts still 
bin formally connected with tbe chancellor. From hia 
t as o^cina justitiiB proceed the writs commencing actions, 
Eill commissions under tbe great seal. As cbxvis regni tbe 
eery of tbe realm is accordingly open at all times. Tbe 
ber of regular writs of daily use (writs de cursu) bad in- 
led to such an extent that in 12 Henry III. fifty-one 
lem were sent to Ireland. Five aucb/onnuiffi aclwnum 
icto, morhUivncestor, noi-ell disseisin, de nativis, de divisis 
idU) could even under King John be issued by the chief 
je without reference to chancery. These writs are 
rdingly no longer writs of grace, bnt/on/iuZte actionum, 
\i. are granted to litigants upon proper demand. Under 
»d L tbe assisting counsellors of tbe chancellor were 



I to oonda«t Bucli actiooB in pci- 
Tlie clergy had formerlj been 
nnsellcire both iu the houecbold 
le law-court; "nuUui clcrinu 
auMdieut." For manj TcOEong 
pal Ibrone now nibbed for a less 
nt employiQBnt of the cltrgj. 
Bicfaard 1 had been obliged to 
> bis AtobbiBbop of Cauterbilrf 
le office of oilier justice ; and \a 
ovinoiul councils it was deter- 

" no adTocaii tint cleriei rei 
•let in Joro tr.mlaH" ClnsB 
ij hnd u similar effect. Tbe 
JoTtDfuisbnd in quite early titaea 
Inoertaln edueaiion istlieprao- 
tlie Intr : laymen o[ lower rank 
tuucrons ail uat ions oa clerk i, in 
[chequer, with jiiatioeE, ■bcrifl's, 
ilifb of every bind; and the 
n adminisLmtire law shows ue 
18 laymen thus educated cer- 
bad little more to laam of the 

Now, about the time that the 

eourts became estaldisbud at 
laater, inns for lay-juriBts bctj-au 
nrmtKl. Under Edward IV. a 
: in the inn reqain-d £2S 

Uie nobility sent tlieir sons 
" in order to keep them from 
id to uduniie them in music, 
[, history, and otliei nccompliiih- 
A modern compilntiou of all 
tnrical recnnls of Ibo ori^n ot 
rooHten' inns is given by FotB 
; iii. IC ttq. U70-390; iv. 1Q5 



tei;.. 251 lej.). It ie, however, impos- 
aiblu to form a clear picture finm tLese 
rrat^entaij oolicea. In 18 Edward I. 
Bt. 4, there only appears the desi);iiB- 
tion ■■ rounrour." In 33 Edward I. 
couTifdun, oUnurneei, ajrpTBtdit; iu 28 
Edward L c. 11, omdoiat t mget genii. 
It Edward III. o. 16 culls tbe class 
of Bcrjeaats-at-law aubblitules for the 
justices of the realm for tlis essizea. 
It WBB not until towards the ctosa of 
this period tliat Forlescue gives ug 
more conuecled ioformation. At this 
time ten smaller ions of Chancery had 
been formed, side by aide with wbith 
stood tbe four great inns, Lincxiln's 
Inner Temple, Middle Temple, 



be adiiiitled to 

the degree of serjeant-^t-law " qui non 
in pradiela legit ilndio miiecem antuit 
<id mi'nuK autta ijomplevit " (Fortescue). 
It was bound up with ituali eipeniiTa 
caremonieB, and imposed bo many re- 
strictions fiODi oontiiderationB of honour 
upon the practice of an advocate, that 
it wiis frequently refused (Coke. Inst, 
ii. 211 ; Fobs, iv, 223}. but was u requi- 
site qunlitlcation for all juBtices of the 
Ein^sBenchaudCoDimoiiPlciu. The 
mention of an ALIonuitui Beaii bogini 
with the eommeucemeut of Edward I. 'a 
reign ; in most jean two Allernatt 
iiryiii were spoken of iFow, iii. **,ii), 
both with a BmuU saliirj of £10. 
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also allowed to lEsue in plain cases new acttont^s ntilea (irnta 
in consimili casu), but la more difficult cases only after obtain- 
ing the consent of the members of Parliament learned in 
the law. (c) 

V. The jurisdiitio ordinaria tlias formed does not, liowerer, 
exclude a system which still continued in a restricted degree, 
viz. llje Bgstcm of SptCta! rourtS, a continuation of the Norman 
method of the administration of justice. These are the mill' 
tary, the Court Marshal's, and the forest courts. 

1. The military jurisdiction of the high constable and 
marshal had proceeded from the regulations for the feudal 
militia, and since the creation of hereditary feudal offices 
had nnder that name attained a fixed form, though only 
with a limited scope. Even in our day there exiets in 
the archives a roll of placita exercilua regi* dating from 24 
Edward I., in which the high constable and marshal pre- 
sides in the name of the King. An application to it of the 
forms of the county jury could, of course, in war times be 
never thought of. However, in 2 Richard II. the Commona 
endeavoured nevertheless to extend the provisions of Magna 
Charta to this department also. They petitioned the King 
that this court should not decide on cases of treason and 
felony, "seeing that the said court decided according to tlie 
law of arms, and not according to the common cnstonis of 

new edition rcgaMs Britlon «• % eofr 
deaicd ailKptution to laler ideaa of 
Bnirton, «hicli must be placed kFIci 
1290, aod in aamewliiitiuore recent tluu 
FIota'B vmric. Aa U> Hip olher sourM* 
□f law of ihit time, cf. Bienet, Du 
Engl. Oegcliw. Qt^richt^ U. 2SI1-29B. 
Pram Edward II. date tlie oollectkM 
of IhadtioiaioDBofaeDtralcotirta, wbioll. 
under the Dame of Year Books, el- 
teiid llirough two hundred consecnliTS 
jear0, in presence of 4bich the uae of 
the laiT bnokB (aolably those Mll«rte 
to BrittoD) ulmost diaappeaJra. Tb« 
criminal procedure is Bimple in am- 
poriaou nith the oiTil. Tne irhole of 
tbe wotting time of the ju«tim<a of 
the realm was at thia period eon" ' 
to the hours of the momiug fron 
to eloveu o'clock (Fo ~ 



<.) A. lo 

aption by writs, of. I'algrave, Privy 
Oounoil, pp. Ill, IT. At the close of 
the Middle Ages tbe Dumber ut the 
adtniaBible formuhiry writs de eurtu 
hud already considerably increased, 
OS is shown by the treiiliBe de tiatura 
hmvium, dating from Edward IV. By 
36 Edward III. o. 15 it was enacted 
that proceedings by parol and de- 
ciaiona of tlie courts should be in the 
English language : wliilst the regis- 
tratiomt and prolorols or the Courts 
should be oiuched in the Latin offioial 
language. A cunnecled pictare of tlie 
practice as it eiiated nnilor Edward L 
IB afforded by the law work of Uritton, 
written in French, which has been re- 
published in a critical edition (Nichols, 
'■Brittou," London, 1B65, 2 vola.). Tbia 



juAtioea oi I 
id confined J 
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tLe country." In 13 Bichard II. c. 2, the aesurance is given 
that no dispute shall he dealt with therein, which can be dealt 
with in an ordinary court according to the law of the land, 
but only " contracts and other matters relating to records 
of arms and war, within and without the realm," reaerring 
an appeal to the King. However, the right of the King 
remained undisputed to order in time of war military courts 
with summary procedure for all manner of offences to be 
held by the high constable or marshal, or their deputies. 
A curia militaria of this description is frequently mentioned 
tmder Henry IV, ; it was continuously constituted upon French 
Boil, and even in the commission appointing the high constable 
(Edw. IV.) the King commits to him ; " plenum potrstatem ad 
cognoscenduia et procedenduvi in omntbuB cavsis de et super 
crimine latste majegtatie, cteterisque cavsis quibuscunque, sum- 
marie et de phino, sine strepku et Jxgura judicii." Apart from 
fiQ irregular use made of it in the violent times of tho later 
wars of the Roses, the military jurisdiction in actual time of 
war continued as a constitutional institution down to the 
Petition of Eight under Charles I. (1) 

(I) The military oourla ixinlain the 
etements of u cbivalroQB murtial lav. 
Ttie legal cqualit; of tlie claaaes in 
private luw, hovever, und the diviilEil 
lutereata of tbo knighthood, did not 
allow cif any ftirther expuuion of b 
•peeinl nnttiBl joriHlietian. But in 
onntequence of the Frenoh wan and 
their oontoet wllh the nobility at the 
Continent, a oollibion of oIsh feelings 
with Iha miumon Intr bad unmistttkahly 
onnie tn pasn. Nobles and bnishts de- 
muuduJ ilie reteniioD of the koighla' 
f..urt,fttBll pventa " In aflaira of bononf 
and for tho niainteiiBiine of the de- 
grees of ntnk ; " I'speeially for disputes 
touchini; arms, precedence, and other 
family (liBtiD(>tianB; wbilit tlio common 
law of the oontrat and county courts 
did not take cnguiiance of thou ob- 
Jeetn, and iwpaeinlly not oT BatiBfaatioii 
for Bimpie almnitB. Fw a cooiiderable 
tine longer the knight/ court exercised 
a real juriBdiclion : in it eap<:ciiillf 
duels hwl a ptaco for a^ira of honour 
which, ■■ for want of wtlnwsi*. ooulJ 



not be decided otherwieo," aa in tho 
quarrel between Norfolk aad Ilonry ol 
Lanraator under Richard II. Evr/n ui 
tho middle of tho flneenth centurr two 
oueea occurred : in 1416, a duel be- 
tween an armourer of Loudon and hia 
joDTneymnn. under the authority of the 
High Constable and Earl Marshal; in 
Mas, ■ duel between John Ljalton and 
fiobort Norres, on aooouut of an ao- 
cuBatiou of high treason. At the latter 
the High CoQiitable presided, before a 
fast concourse of people in Bmithfield. 
But as a juriidielio extmordiiutria the 
ouurt onlj enters /« mitririi'um by writ, 
and in tbia weakened form is chIIhI u 
"court of honour." When the French 
watB had ceased, and the preteuiiona 
of the nobles had wasted awuy in the 
bloodabod of the ward of tbo Koses, 
tho court, w a niugiBtoriol dcportaiest, 
became extinct: for tlio spirit of the 
porliomenlary and coiinty ooDRtitutioa 
wus antngnnistic to its cnntinnanoj. 
After the period of tho wars of the 
Boaes auch writs were no longer ksucd. 



I 
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I 2. The maintenance of the King's peace in the royal resi- 

desce aad its precincts was reserved, as well as the jurisdiction 

over the servants of his household. There existed for this 

purpose a court held before the Steward of the Household, 

and the Marshal as household officer, which within its sphere 

F of action excluded all other courts. The principle of the jniy 

I ■was applied to it : in civil actions arieiug between coartiers 

I the jury is only constituted of courtiers ; in other cases a 

I common jury is empanelled {8 Edw. III. c. 2). An appeal 

I lies to the "King in his italace," which is delegated to the 

■.King's Bench. (2) 

I 3. LaBtly, the special administration of justice in forest 

, cases was aleo reserved. The concessions made by the Charia 

de Foresla merely extend to the less rigorous exercise of the 

ancient rights of the King, without introducing the restrictions 

of Magna Cbarta. There remained accordingly in this pro- 

. TJnce a purely administrative justice without a jury. Once 

I every forty days the lower foresters assemble and form a 

[ forest court (coiuH: of attachment or woodmote) to lay inform- 

I ations as to offences against the forest and hunting laws, 

I which were noted by the verderer. Thrice a year the 

verderers hold a forest court (court of swanimote) upon these 

informations and for the decision of disputed rights of pasture. 

The upper court of the forest for more serious cases is formed 

by two itinerant justices, the one travelling the whole of the 

■ north, and the other the whole country south of the Trent 

I (court nf justice scat or court of the chief justice in et/re).[S] 




I tnd the fonnei nourt of law thus einka 

lo a, herald's otftce. Moreover, 

I kfler Ucnr^ VIII., the hereditary offloo 

» of high aonsUlile waa not again filled 

l(Coke.InBL, iT. p. 124). 

r (2) The Court of tUe Stewaril of the 

I Hunsehold wiis competent in disputes 

m the servants of the tiiynl liouBe- 

* hold und in traspaases withiu the pre- 

I oiiicts of the paliice, even when odI; 

:Q of Ihu parties U a royal Borvnnt ; 

_.jd in cases of debt and coiilritc-t 

■vhere both partits belonged to the 

wtoyal houHetiold. Tlie preoincts of the 

w palaoD eileuded to a twulvo-milc tudim 



from the ro;s1 residence. Thi« jmis- 
diction wns never subordinated 1« tba 
King's Bench until in Edward Ill's 
ruign a, vrit of error before the Kina 
"in his ualace" wos intnxlnmd 
(Thorns' "Book of the Court," pp, 
302, SOS). 

(3) For tlie adminiBtration of juatise 
in forest coses tbvic existed until 
Biobai'd I, a ntnnui jiuticiaritit am- 
niam /ortilaTwn, and then a oommiceinii 
oF four jvttieiarii with undeT.officiala, 
The Charta de Forata piovides ^ ib. 
exceeding]; numerous aUff of ft ~* 
officials. In eturj* great forest ll 
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Besides these older special courts a new administration of 
justice proceeded from the newer administrative system of 
the permanent council : the equity jurisdiction of the Lord 
Chancellor, the Courts of Admiralty, and the penal jurisdiction 
of the Star Chamber, to which I shall refer in the next 
chapter. 



are to be four verdererB as super^iBing 
adminiBtrative ofiQcialB and forest 
justices. Under them are twelve in- 
spectors of forests (regarders) for sur- 
veys, investigation ot contraventions 
of the forest laws, clearances, etc. 
Under them the foresters with the 
duty of preserving both wood and 
game, giving information against and 
prosecuting transgressors. Besides 
these there are rangers (gamekeepers), 
agistors (inspectors of pastures), wood- 
v^ards (keepers of woods), stewards and 
beadles as court attendants and exe- 
cutive officials. As head of the depart- 
ment there is a Cliief Warden of the 
Forests. This administrative sphere 
was regarded in the Middle Ages as 
freed from the restrictions of the com- 



mon law, and was entirely left to the 
royal ordinance. In the Charta de 
Foretta of Henry III. the heavy burden 
of the general suit of court at the 
sittings of the courts of the forest was 
abated. Some mitigation of the bloody 
punishments that were threatened was 
obtained under Henry III. through the 
Assize of Woodstock, 1 184 (limitation 
of capital punishment to the third 
ofience, etc.). The popular complaints 
as to arbitrary aflfurestations continued 
for a long time, though the antagonism 
of the magnates was in later times 
somewhat lessened by the fact that 
they were allowed to participate to 
a limited extent in the privileges of 
the forest right. 
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CHAPTER XXIIL 
'STfie Remanent or (Kontfnual GDouncfl— 'STJe Court of (S^jbancers. 

The corporate constitution of the central tribunals appears 
as the stronghold of the modem judicial system, that pillar 
of the rising constitution, which as it gradually rose was 
strengthened by the consolidation of the county and muni- 
cipal unions into fixed corporations. Beyond doubt there 
existed an intimate connection between both these formations 
and the fundamental laws of Magna Charta. The one is 
called forth and rendered eflFectual by the other ; the one is 
a natural deduction from the other. These permanent 
elements of the political system, however, form only a firm 
encircling bond, within which the great sphere of the ordinary 
business of the State is reserved for the decision of the 
King. There is now formed from among the counsellors for 

this round of business a CTontfnual or ^Bermanent GTouncfl, 

which first took the form of a governing body, when under 
Henry III. a regency became necessary for the first time. 
After Henry III. had substituted for it a personal government 
with foreign favourites and subordinate clerks, the barons 
and the prelates demanded in opposition thereto that the 
great offices of State should be filled by "suitable" persons, 
and after a bitter struggle took the matters into their own 
hands. But though at that time the issue was in a violent 
party government, Edward I. from the standpoint of the 
monarchy recognized the demand as righteous, and carried it 
into effect. It is as a spontaneous creation of the monarchy 
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that ve now find, in addition to the Exchequer and the 
^central courts of law, a continual or permanent council for 
the efficient deapatch of State business, which discharged in 
joint deliberation the highest affairs of the State, and thus 
became the centre of the parharaentary system that was 
now beginning.* 

I. m^t funttfons of tftr ^trmantnl CToimcil may be com- 
pared with those of the cabinet council of our day. But 
we must not leave out of sight the comparative simplicity 
of the times, the separation of Church and State, and the 
hitherto personal character of the rule of the Norman kings. 
The following heads may be in some measure distinguished 
from one another : — 

1. Advising the King upon the issue of ordinances in 
the general province of Government. 

2. Resolutions as to war and peace, treaties with foreign 
powers, summons of the feudal and county militia, measures 
for the organizations of paid armies, and for their general 
direction. 

3. Resolutions touching measures in case of national dis- 
tress and tumult ; appointment of extraordinary commissions, 
and instructions for such cases. 

4. Advising the King where the jurisdictio extraordinana 
was to be exercised, which was reserved to the King for the 
moat important cases. 

• 5. Besolutions upon petitions of private persons, corpora- 

* The fonnatinn of thi3 permaDent 
connoil has received r chv elucidntion 
bj the reprint of tUo protooiilB of the 
council in the work " PropuedinKB and 
OidinsDces of tho Priyy Council of 
Xngknd, irom 10 Richard II. ta 33 
Henrj Till.," by Bir H. Nicfllria (7 
Toli. Svo, 1834-1837); ajpon this was 
fonaded tbo moDo^nph of Sir Francis 
PalKrave, "Ad Ems; npon the Aii- 
iborilj of the King's Conni^" (1 vdL 
Sto, ISM), which for the flnt time 
•ttt'inptMi to give scnnBeautire picture 
ofthit politiv&l bod}r and its relntiiia 
to tlio Parliomeiita of the Middle 
Ages, but HometlmcB went too for in 



the eoDcluBioDs drawn. Hallam has 
turned IheBD Diodtrn soureei to account 
(against Palgrave, vide " Middle Ages." 
c. viii. 3 note). Amon? tlie older 
literature, the work of M. Hale, '■ Juris- 
diction of the Lords' House of Pai^ 
linment" (1T9<3, 4to), is still Taloable. 
The recent treatise of Dicey, " PtiTy 
Council " (Oxford Ei^ays), is now out 
of print TLe noTslty of the forma- 
tion of the Council oan be perooiTed 
in Edffard I.'e reign In the still un- 
settled designation, " Conlinual Cm- 
iril" (Nicolas, i. 3), "&f.rfium Om- 
ciHum" (Hemirij:. b. U,), "FamiliaTt 
Concilium " (M. Paris). 
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tionB, and couotieB, touching complaints of fiuaucial o^it»- 
Bion, abuse of offices of trast, deficient legal protection, and 
applications for and grants of pardon. These form the 
ordinary current business of the council. In consequence of 
the malpractices of the Viremmites and local bailiffs, of the 
necessity which had arisen for the remodelling of manj in- 
stitutions that had suffered under the throes of former 600'- 
stitutional struggles and under the haughtiness of quarrelsome 
magnates, such was necessarily its ordinary sphere of actirity; 
especially now that the Commoners in the national a^sembliefl 
were soon to become the mouthpiece for national grievancea. 
Throughout the whole of the Middle Ages, the Parliaments 
are regarded as assemblies " for the redress of wrongs and 
remedy of abuses." With each Parhament petitions flowed 
in, claiming every sort of relief, uot merely in public matters, 
but frequently also in pettj- private affairs, from all classes of 
persons, and on all kinds of subjects. The "poverty of the 
petitioner," the power and the number of his opponents, and 
the inadequacy of the common law, form the ordinary motives 
for appeal to the council. Herein can be perceived tbo 
fundamental idea that "the Eing in council is there as tilA 
final resource for every grievance, which the ordinary triboaats 
I are powerless to redress." (1) 



(1) The Bphere at aclion or the 
oouncil muj' be Wat comparcd t<i a 
moderu cabinet ooancil, in nhich the 
whole of the buaineiB of the aealral 
envemnieDt ia noinprUeil, no far ax it 
Ebb not been assigned to the courta 
for dBcisioii aoPordinR; to conatitutionnl 
principlu»,Qr to the Oliurchio ileal with 
B<«otding to its independent rule. 
Ree the deaoription vrhich Sir H. 
Nicolas, Tol, i. p. ], gives of it. Its 
tphero of action is the aiino as thnt 
which the Norman kiegg iuroroially 
"" " by confidentiiil 
"ore, whom " 
1. The pn 
Q tlie oorpo 
national body. FiilctaTe (" Privy 
Cnaiicil," p. 34) Tight^ assumes tlmt 
the wjunoil wna looked upon na a 
pwiporly constituted "court" for the 



Crown ynsBflh. As b matler of Tact 
the clause of Moena Chnrts tonchioK 
the anHrc'iiniaNei of the Cmwn Tuatla 
pfT pant nuM wai regarded as miD- 
plied witli, when the conncil fixed Uw 
fine. Townrda the Eicbequer, Vta, 
the competiiDce of the coniicil na 
nut le)>ally defined ; at times imporlut 
flnnncial hueincsa waa reserred to it. 
Under the regeoey of Heaiy Tl, 
feudal wards)) ipSiConBenti to marriagM^ 
IcMea, etc., were rcaerrod by tlieoMmeu 
to the Lords, including queatioBi (>»'• 
ceniing lunatics, who nrero oceationiUf 
brought before the oiinnoil that inqalty 
might be mode as to their stata of 
minrl. In othor eases it wm merely 
aeoidental tlmt sittings of ihe ononfti 
were held under the roof of Uw Ss- 



k 
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For the discharge of this mass of buBmess it was enacted 
(5 Edw. I.) that all petitions should in the first instance 
be examined into by the judicial officers to whose department 
they beloiiged ; and that only matters of importance should 
be laid before the Iving and his council- In 21 Kdward I. 
the King appoints "receivers of petitions," which were ordered 
to be assorted into five classes ; (1) for the Chancellor, (2) for 
the Exchequer, (3) for the Judges, (4) for the King and 
Council, (5) such as have ahready been disposed of. In this 
manner they were to be "reported" to the King. The 
appointment of receivers for this purpose soon became an 
established institution, which is described in Fleta's law 
book as a " Curia coram audltoribus specmliWr a latere Rctiis 
deatinatia," "they who have not to decide, but only to make 
a report of what they have heard, in order that the King 
may determine what shall be done touching the itarties." 
Under Eichard 11., when the council had already entered into 
more intimate relations with the nutiinum consilium of the 
peers, the petitions are divided into three classes ; (1) bills 
of grace and ofiiees, which must be answered by the sovereign 
in person ; (2) bills of council, which the council may dispose 
of; (3) hills of Parliament, which may not be answered with- 
out consent of the Parliament. 

The resolution on the report of the receiver could be made 
in one of three ways : — 

(i.) Immediate decision, generally written on the upper 
margin of the petition by a member of the council : under 
Henry V. and VI. generally by the chamberlain. 

(ii.) Appointment of a special commissioner to redress any 
extraordinary injury to the petitioner requiring a speedy 
remedy. This is a ddegatux a latere to whom a commission 
of oyer and terminer waa issued in the Chancery upon writ, 
or by a mere writing. 

(iii.) Reference of the matter to the Exchequer, or other 
court, especially to the Chancery. From Edward L's time 
the answer " sequalur in cunedLiriiiM" waa a frequent one, 
and giveu generally under the privy seal. 

70L. I. 2d 
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The rules of procedure of the council were tbemaelrea a 
8ubjeet of the royal right of ordinance, but under the house 
of Lancaster, for the sake of greater solemnity, were frequently 
iaeued from Parliament. For example, the regolationa of 
the council of 1406 were issued in Parliament, and registered 
aa an Act. Thoae of 1424 were annexed to the Act of Appoint- 
ment. Those of 1430 wore drawn up in the council, assented 
to by the lords, read in the presence of the three estates, 
and then signed by the council (Stubbs, iii. 251). (1") 

(1*) Aa in the nldRst mttbodB of 
proocdare, eapeeinlly the Brrengsmont 
o( petiliotu inio groupa, cf. Pnlgrave, 
pp. 2.H, 79. As to tlie form of the reao- 
lutiunB, ve find tliat — 

(L) The immeiliBte peraoD&t decU 
sioD van oomparalivelj rare, and even 
in the oBsa of these mnrgliisl reecripta 
:L is frequent]; mentioned that they 
were iesued " on report being made in 
the council." Henry V. ofltn signed 
his decrees vith bis own hand : nume- 
rous royal orders ooour also without 
sigQBture (Nicolas, to). <i. p. 211}. 

(ii.) The appointmenl of a «)ecial 

and (ermi'ner was a oontinnatioD of the 
older personal admin iitratioQ oFjnatice, 
and led (o colliaioua with the ordinary 
j'lristlicMon of the central coorls, 
aji^inst which the Parliaments bej^n 
quite oarly to remonstrate. The atat. 
Weatminater 2 (13 Edv. I.) already 
gives tlie aasnrance, that tto writ of 
trespass ad luidietidum ei tcrmtnandum 
should be issued in any other manner 
than before the jnsticea of one or the 
other bench, or before the other juatioes, 
except it be a heinous trespass which 
demanded apeedy redress. All sach 

ever, so eqiuToaally and nucortainly 
IVamod, that they yet left room for the 
(fOBoememenl pBTJonelL 

(iii.) The reference of the matter to 
the Ohancory (cf. Hardy, " Introduc- 
tion to Cloae Kolls," p. 28) led to the 
Lord Chancelior'a office becoming a 
separate court of law. 

The later rules of proi^cdnre under 
Henry VI. are known in dttafl and 

LstmctiTe. The rules for the odnii- 

iatmlion of the council (2 Hen. VI.) 

intaiu among others the followiug: 



The couDoil shall not interfere in 
matters which are to be decided ao- 
oordirig to common law, except where 
one party is tea powerful to rnler Om 
lists with tlie other, or for other urgent 
reasons : The clerk of the cunnril shall 
select the hill of the poorest pli 
which shall be first read and ansi 
One of the Eing's Serjeants shall ba 
sworn, to lend hia best kssistsnoe ta 
the plaintiff^ without fee, under 
of dtamisHal (Nicolas, Tnl. 

153), A similar spirit is . . ., — 

in the regulationa of 8 Benry VI. ; the 
pounoil was to interfere "if their laid. 
ships found too mneh power on oits 
side and too little on the other." Tbs 
council had to hear, to deal with, to 
communicate, to appoint wilh referelMW 
to, and to decide upon, matters laid 
before it. Charters of pardon, gnuli 
of parsouages and ofltces, and otbet 
matters of grace and favour, belong In 
the Kiug personalty. On topic* of 
ereat moment and importnnoa, it ebaU 
deliberulo, but not pass finul jadgtnunl 
witliout tlie King's advice. Whan 
the number of votes in the ooandl ts 
equal, the nuttter must bo laid betec 
the King, and the decision left la 
him alone (Nicolas, vol. v. p. 23). lo 
8 Henry VL c 1, there folW certain 
orders for regulating the use of Iha 
signet, privy, and great seal, aariiig 
the prerogative (Nicolas, vol. tL p. 
185). In the Gottouian mannaor^pth 
there are original docrena of lb* 
council (probably dating froin 32 
Henry \L\ which provide {into- alia) 
that "considering all sueb mattctt w 

EasB tbreugh many hands ore lets 
bely to be decided lo the pMjndioe 
of the King nr of any other iMTaMi,lt 
htu) been lound well that all Mlli M 
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II. ^!]e personal lonsiftutton of if]c touncd correspoiids to 
this sphere of bueineas. It conBists of the persons whose 
assistance the King requircB for determining matters of the 
highest instance ; to use a modem expression, the heads of 
the departments of State, with a number of persons, whom 
he has thought fit to summon to a continual dehberation on 
snch mB,tter3, Foremost among the officials is : — 

(a) The Lord Chancellor, and in addition to him the chief 
clerk of his office, the Master of the Bolls, as well as some 
higher clerks (reporting counsel), being the persons who at this 
period represent the most varied legal and official knowledge. 

(6) The principal mcmbera of the central courts, i.e. the chief 
jnsticeB and the other justices. 

(c) The directing members of the Exchequer, the Treasurer 
and Chancellor of the Exchequer. 

(d) The principal officers of the royal household, before 
all the King's Chamberlain, who continued for centuries a chief 
member of the council. Next to him the steward of the house- 
hold, and after the administration of the royal court had 
become further subdivided, the treasurer of the household, the 
controller, and the viailre ile gardcrobe. 

(e) The Keeper of tfte Privy Seal. Now that the Cbanoellor 
had become a chief officer of the realm, the King was again 
in need of a cleric in the confidential position of a personal 
cabinet secretary. Under Edward III. such a one appears 
as a minister of State, with a formal oath of office (14 Edw. 
Ill, c. 5), under the name of Keeper of the Privy Seal ; later 
known as Lord Privy Seal. 

(/) The ArchbiBhop of Canterbury as Primate appeared, 
conformably to the position of the Church, to be bo essential 
a member, that in 10 Richard U. he submits a solemn 
protest, wherein he claims for himself and his successors in 

whiob the King iiMenIa ehull he de- 
liveied to bis eei^ietary, in order thut 
he any draw up lottcra uiidor the 
rojal iign*t to tho Keeper of Iho 
Privy Seol, »nd thenfe ttoiu the Keeper 
of tho Ptiv; Seal to (be Chauccllot." 
Vheie petitioni concern matlcrs of 



jnatice, the Kioe's decree it talcen in 
order to tend lYiein la the oonneil, 
whkb then Msi^s them to the ^iroper 
onart, except wheo the petitionen 
ue nnable to progeente ftccordiiiB to 
oommon lav (Nicolas, to), n. p. 29). 



office the right of assisting at all the sittings of the rojal 
council, be they general, special, or secret (Rot. Pari., iii. 223). 

These are plainly the chief elements of the conucil. But 
yet a clear distinctiou between them was wanting in the time 
of Edward I,, U., and ILT. As occasion required, tower 
officials were also summoned to attend the council, to giie 
opinions and information, and to receive orders ; such as 
King's Berjeants, Chancery clerks, escheaturs, itinerant 
justices, and others. A definition of the ordinary members 
began to be made when the rival power of the parliaments 
first took cognisance of the constitution of the council. When 
differences of this sort first arose, the following were designated 
as members virtiite officii : the Chancellor, the Treasurer, 
Privy Seal, Chamberlain, and Steward (Eot. Pari., iii. 78). 
These five were regarded as the chief members and managerfl 
of the current business. Moreover, during the whole of the 
Middle Ages there was no president of the council other than 
the King himself, to whom it is naturally open to honour ft 
member with the temporary conduct of the busiuess. For 
instance, in the latter part of Edward the Third's reign, the 
Bishop of Winchester was mentioned as "CapiUdix SecreA 
Cuitgilii ac Guhernator Magni Coimlii." In cases of personal 
impediment, the regent of the realm was for this reason the 
natural president of the council, as in 1 Henry VI., the Duke 
of Bedford, and later the Duke of York. 

The somewhat fluctuating form of the council becamt 
modified from the time when, under Bicbard II. and under 
the house of Lancaster, the estates of the realm began to take 
a more decided share in the Government. In these later 
times there appear seldom fewer than ten and generally a 
greater number of spiritual and temporal lords as members of 
the council ; with them sit the highest officers of State, now as 
ordinary members, and no longer mingled with the under- 
offieials who were occasionally summoned. The growing power 
of Parliament particularly aimed at subjecting the Lord Chan- 
cellor and Keeper of the Privy Seal, as the two bearers of 
the decisive national seal, to a definite responsibility. In 
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all material points tbtB was attained under tlte bouse of 
Lancaster. In the eighth year of Henry IV. the King in 
Parliament agrees that, for the maintenance of the laws of 
the land, the Chancellor and the Keeper of the Privy Seal 
shall not allow any warrant, grant by patent, judgment, or 
other matter, to pass under the seal in their poBseasion which 
should not bo pass according to law and right, and that they 
shall not unduly delay those that must pass. Attempts to 
prosecute the Keeper of the Privy Seal were made as early as 
Bichard II. Under Richard II. and Henry IV, the membera 
were appointed annually, but their appointments regularly 
renewed, unless accusations of bad behaviour or petitions to 
be discharged from serving intervened. Their annual pay was 
graduated according to their rank, as were also the fines for 
neglecting to appear at the sittings. In a process of poUtieal 
crystallization, the purely personal conaeil du Roi of the Nor- 
man kings had now become a department of State. (2) But 
as the body was too large and too heterogeneous in its eonsti- 



(!) The peTBonal lynutitntion of the 
coliiidl bju been ngcertainod by Nico- 
lag from the protocols of tlie great 
ooDcoil with more eiaotnesB than in 
former times. The Lord ChaDCellnr is 
ererjwhere (vmBpiouous bs the principtil 
pereonBge tm the fonnal procedure, 
though Tie is not preeideDt of the ooon- 
eil, ODd br no mennB alwtiys the moat 
inftneniiol person in it. The impor- 
tance of the aCQc^o ef the King's Chnm- 
berUin u new : bo U indebted to the 
inflTienceof tbemagDateBin thecouncil 
of the realm tor hU improval positino. 
Id If) Edward III. be tipressly swore 
(o oba; the InwH of the rentm nnd tbe 
Great Chnrti^r. In 1 Richnrd U. he 
became A member uf tbe icgerioy. Uia 
ftmotioDs are to endorse petitions, to 
(brmulate royal iiDmediate decreee, and 
communirate with PnrliBment. la tl 
Richard II. andlreqaently later he was 
irapeached by tbe estntes. The posi- 
tion of the Keeper of tbe Frivy Hpa.], 
aa ha wns first colled in la Edward 111. 
e. S, is also new : Inter he appears as 
Clcrli of the l-rivy Seal (2 Kiphard II.) : 
BS OuBidian de Privy Stal (I'orliamcut 



Bolls of Henry IV.) ; aa Lord Privy 
Seal (34 Henry VIIL), This, however. 
didnot«iotiide laymen and ucclesiastici 
from being oliio employed as secretaries 
of tbe King, and on caQfldentiul speciHl 
oommiBaione, in which senee '■King's 
clerks" oocoaionally occur under John 
and Henry III. Aa to the older con- 
stitution of the eoUDOll, cf. Pnlgrave, 
p. 20, Itq.; Nioohis. vol. i. p. 3. The 
statements of the latter relating to tbe 
imrioil of Henry VL have been made 
very carefully. The royal conneil con- 
siatfd in 2 Henry VI. of twenty-three 
persons: the Dulie of Gloucester, tbe 
Archbishop of Canterbary.four bishops, 
the Chancellor, the Treasurer, the 
Keeper of the Privy Seal, the Duke of 
Kieter. Sve eurls, four tim, and two 
m«ssif«r»,ThoniaB Chaucer and Williani 
Alyngion (Nicolas. ToLiii. p. 148), The 
snIarii'B, fiied according to rank and 
length of service were ; for the Arob- 
bishop uf Canterbury and the liishop of 
Winchester at 300 mnrks; for a bishop, 
earl, and the brd treasurer 200 marks; 
for a baron and hannerol £100; for an 
esquire £40 (Nicolas, vol. iii. 153). 
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tatioQ or varied business, delegations and commissiona were 
iasaed, some of which form the nucleus of independent 
departments. 

III. lE.^t commfsstons anii titltgaiions of tfie coaniil were 
chiefly neoessitated by the fact that more specially legal and 
technical questions came before the council, in the case of 
which it seemed proper to form a narrower committee for thetr 
treatment and decision, or rather for passing an opiiiitm 
which was to influence the ultimate decision of the King. 
The personage most suited, by reason of bis position and hiB 
under-ofBcials, for the discharge of these more intimate func- 
tions was the Chancellor. Hence the sub-commiasion WM 
most frequently composed of the Chancellor and the justiciarieB 
of the two central courts, and hence are issued " decreta per 
curiam canceliariee et omnea justicmrioK," or " decreta canceUarn 
ex aseensa omnium jasliciariorum et ali&rum de Regit connlio." 
In the first century of this period even formal proceedings ate 
somewhat frequently taken before the Chancellor and the 
judges in Westminster Hall. Commissions of this description 
take the place of the extraordinary judicial commissions of 
prelates aud barons which, in the former period, the Nonoan 
kings were wont to appoint for the Crown cases reserved. 

As a permanent institution there next arose a kind of com- 
mittee for appeals from the Exchequer. As this did not 
remain subordinate to, but was co-ordinate with the central 
courts, an appeal could only lie to the Xing ; that is, to the 
" King in council." It was a matter of delicate questions of 
financial law, which were well suited for a special cooncil of 
men well versed in matters of business. Hence a commission 
was at first formed of the Chancellor, Treasurer, and two 
justices; but it was subsequently laid down in 31 Edward III. 
Btat. 1, c. 12, that the Chancellor and Treasurer shoald 
meet together and have the documents laid before them, 
summon the justices and other experts according to their 
best judgment, demand reports of the barons of the Eiohe^afir, 
alter the Exchequer decree according to their opinion, u)d i 
remit it to the Exchequer for further consideration. ^^H 
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Still more important was the creation of a separate Court 
of Equity, which proceeded from this Bystem of delegationB. 
Certain petitionB and questions teaching property were, from 
their peculiar nature, not so well adapted for hearing before 
the jnstioefl of the realm as before the Chancellor, who might 
still be looked upon as the prime authority and chief repre- 
sentative of a more universal juristic education. In course 
of time deficiencies and hardships were conspicuous in civil 
justice, which could not be redressed in the ordinary coarse 
of justice, either because they were ill-suited for a jury, or 
because they could not he decided according to the fimda- 
mental principles of the common law (such as fraud, accident, 
trust, that is, actio and exceptio dvli). Hence there sprung 
Dp a " remedial jurisdiction," sitpplendi et corrigendi juris 
civUis causa, analogous to the pnetoriau jurisdiction, in which 
the Chancellor proceeding according to wquitaa (that is, 
principally according to the principles of the Roman and canon 
law), directs his reporting secretaries or Masters, and then 
decides perdecretum. The most frequent cases of this equitable 
jnriBdiction from Eichard II, to 37 Henry VI., were cases of 
conveyances to uses i/iter vivos; but even in those early times 
the sphere of action was probably a wider one, and from the 
very nature of the jurisdiction, the office of Chancellor con- 
tinued until the close of the Middle Ages to be filled by 
ecclesiastics. (3) 



(3) Tli« delogatlnnB of the cODQcil 
and tha equilable jurisiliotioD of Iha 
Lord Ubitnoellor liavc one uoii the fame 
origin, The efltnblUlimont of gub-com- 
ntiuioHB of the Counoil tioi pnuncil/ 
kn nJniDUtrntive nieaaure, and not a 



Itw 



.nly 



after the lapse of time that sacti 
creatlonH, owin^ to oootinually arising 
naeda of the same kind, sUopIsd the 
obaraoler of mBt;iBteriaI deinutments. 
It ia OQlf jiuistioal pedautrf wllioh 
would at once make of these ri temport 
cammiBiioQa formal departments of 
Slate. Upon the autbutily of Hale n 
•o-calltd "eomfilium ordinarium" or 
,'■ ivineilfum U\ialB." was aaid to bave 
exiiled, beiug composed of the Fiiv; 



Coancil. certain great oBlcers, judge*, 
aiid otheia. But ucjtljer the expreuiou 
"BonpUi'am oTdinarium" nor "legale" 
occurs ia Ibo ofBoiul records; nor do 
nre Gad any r«gululioD ai lo its meiu- 
bera or procedure. We can, aooord- 
iiigly, no more make n magisterial 
department cf thia iuntitutioa than of 
the ah ifting judicial O'lmniiaaiona of the 
Norman p<iriod. Under Edward IIL, 
for example, pmceciiings were &b- 
qnenlly aA<eigned to the "Chancellor, 
Treasurer, and others of the King's 
oonucil" (ReeTea, iii. 3SG). In H 
Edward III, a dilHcult case waa heard 
before " Ibo Ctinncullor and nil Iho 
ju?ticcs of the King's Bench and Cuoi- 
uion Pleas" (Foss, iJL 337). li:vLU in 
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It IB quite conceivable that these functions occasioned con- 
flicte with the ParhamentB, which are chiefly aimed at the 
civil jurisdiction of the Chancellor, but partly also at the penal 
jurisdiction eserciBed by the King in council, the abolition 
and clear definition of which were equally impracticable. In 
25 Edward III. the Commons protest against any one being 
brought before the council on account of his freehold, or on 
account of such suits as affect life and limb, and against 
any one being fined by informations laid before the council 
or one of the ministers, unless soch legal procedure shall h»?e 
been " formerly customary." In the answer to this tba 
extraordinary criminal procedure was expressly reserred; 
" vies de chose que touclte vie ow membre, conti-mpt ou excegitt,^ 
it shall remain as formerly customary (Palgrave. Council, 351, 
It was apparently agreed that the assignment of ordinary 
actions to the courts was to be understood " sairo jure regis," 
that is, with reservation of extraordinary camm vwjora to 
the King ; but the Parliaments wished to co-operate in tbii. 
In 27 Edward III. the Commons themselves expressly cooBent 



mrlier times, under Edvard II., West- 
tninHler Hall wae dhiiiin) aa the place 
St which the Chanoflliir hniiia liis 
Mltiues; this ptnoe wnB called " itfiiif- 
nun BaneiiTn" (Foss. iii' 177), aad tbe 
Mltingi were (losrribed as bemK."^n 

?li<naeaiuv}laria " tRot, cl. 25, Ednonl 
IL). The Admimlty Court wna an 
imttanpe of such delegatianH of thu 
poanoil, -which was un (lulwime of a 
aperinl commUsioti nf tbo King, with 
k jurisdiction in the porta, nod over 
oflenoeB oommiltcd on the high kbb ; 
porliapB exietingaa erulyiM Edward I,, 
with powers more limited in later 
timed OD motiaaa of the OBtates under 
Einhard IL Anollier delegHtion \e 
forrood hj the Court of RoqacBta under 
the Lord Privy Seal (Speuoe, "Equit- 
able Jorisdiotion," i. 351). The priio- 
tioal need for a remedy for tlip olumsi- 
neH of the common Inw, led to the Inter 
jurisdiction over "equitable obliga- 
tions." the fulfllment iif wiiieb was left 
by the common law to the eonimii-iioe, 
whilst the aommen wants of life and 
the existing views of law neceaeituled a 



magisterial oompulsion tat their folfil- 
meut (Reeves, iii. IS8). Ftmn the tiiB» 
of 2 Edward III. the BWignment of tba 
matter with thU view under the itemnk 
"wguoEur in canusBariaot" bwomn 
more and mors frequent, and aoon alio 
with the further addition ",£01 idltrras 
jvMieiaituxtnnilaria ; non jmUtljmari 
per oommunem lafsm. nntwi( in annarf 
laria el ottendat jMt trntm ; fiat «i puiU- 
da •'cunrfum legtm eane'^Mrut " {rcM 
iii.178: Hardy, "Introduction toGow 
Rolls," p. 126). Krom the ttne e( 
Kichard II., or at all erenta QDder the 
boose of Lancaster, the j urisdiotioii mror 
Uses elands prominently forUi ■• tbe 
i>rincipalobject(I{«eTea, iilSSI). But 
beyond doubt the speeialjuritdiMlmi of 
the Ohanoelloi vru alao • delogMioq t£ 
the King's oouncil (Palgiav*, Fci«y 
Connoil, 25 ; 8pcnM, " Enuitablo Jnrb- 
diction,"i.T09-TIU: Hnflam, » Middle 
Ages," note i.). England bud thus 
attained to the necesenr; oainpletion 
of its system of private law, whioh 
wuB uooomplislied in Germanj brf Ha 
reception uf lorcign law. 



J 
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to an extraordinary criminal procedure against clerics who 
appeal to the papal chair ; in the statute even imprisonment 
for an indefinite time, " during the King's pleasure," is 
threatened, as well as forfeiture of lands and personal property, 
of those who should refuse to answer for such a contempt 
before the King, or his council, or his chancery, or before his 
justices (Palgrave, 39), In 42 Edward III, c, 3, upon a com- 
plaint raised hy the Commons, it was indeed promised in 
general that none should be required to answer before the 
courts except by regular judicial procedure. But the extra- 
ordinary power of the council remained unaffected by this, and 
in turbulent times, such as followed under Richard 11., it was 
exercised with a wide scope by the council and the chancery, 
for the maintenance of peace. But in civil procedure the 
Chancellor's writ of subpcena gave rise to a new petition {13 
Richard II.) "that neither the Chancellor nor the council 
after the close of Parliament should issue any ordinance 
against the common law, and the old customs of the country, 
and against the statutes that had been passed or that were 
to he passed in that Parliament, but that the common law 
should take its course without respect of persons, and that 
no judgment once delivered should be annulled but by due 
course of law " (Palgrave, 45). The answer ran with the 
usual ambiguity, to the effect that the former customary 
procedure should remain in force, " so that the King's royal 
right be assured," and if any one felt aggrieved " qu'il 
mtmatre en esjx'dal, et droit lui soil fait" {Palgrave, 70). 
Protest was not raised against the extraordinary judicial power 
of the lung in general, but only against such proceedings 
on the part of the council, without sanction of Parliament, 
In the stat. 17 Richard XL, protest was only made against 
citations before the King's council and the chancery based 
upon false information (Reeves, iii. 194). In 1 Henry VI. 
the Commons complain of the citations before the council 
and the chancery, in matters " in which a legal remedy is 
afforded by the common law ; " in hke manner a writ of 
aubpcena was not to be issued until the justices of one or the 



MIO 
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other beneli bad first tried and attested the fact, that the 
plaintiff had in this case no remedy at common law {Pal- 
grave, 50, 51). In 8 Henry VI, jurisdictiou was reserved to 
the council in quite indefinite terms "so often as their lord- 
ships should find too great power on the one side, and <Hl 
the other too great weakness," or if tJiey should otherwise 
find "some reasonable cause" {Palgrave, 81). Finally, ia 
the stat. 31 Henry VI. c. 2, the offences were specially ntSB* 
tioned by name for which the council was wont to summoi 
offenders before it, and the procedure defined that vU 
therein observed, especially the more rigorous courses, by 
which disobedience to ordinances under the privy seal or 
under a writ of subpcena were to be prosecuted as conlemplui 
rtgu (Palgrave, 84, 86), This extraordinary penal jurisdiotion 
was in later times exercised in the Court of the Star ChamhVi 
and was, therefore, frequently designated by this name. (S") 

IV. The position of the HLorti GT&anCEllor as fttaB of 4r 
(!C|)antEr|) Dtpaitincnt forms in a certain sense the key&tone of 
the constitution of the council. As the great office of tlie 
Chancellor had remained the common bond of the oentral 
courts, it also serves as ching regid for other business of tbfl 
King's council. All solemn decrees of the King in coimoil 
here received their authoritative character. The ProtonoUuvit 
of the Chancellor managed the preparation, despatch, and 
I registration of the State treaties in the treaty rolls. The rest 
of the State business was recorded in the charter, patent, 



(3*) The oppoeition of ParliaraBnt to 
the jurUdictloQ or tiiB King in council 

I bezlns from the time nhea Farliameut 
bad become cooBoliilal^d into a united 

' lKxly(HBUaii],Dole li.i Sponce,"£qui- 
table Juriadiction," i. 343-351). In a, 
riccifiioD which after words lieaimc 
fumoua, the "Chamboc Coae" (Cnike's 
"Eeport," Tol. V. 0. i. p. 168), the 

, Judgen acknonledgGd " that thu court 
of Star Ctiamber bad existed long be- 
fore tbe prcH^JuiuiDK statute 3 UeDry 
VII., aa a very bi^ and honourable 
court." The abore evidenoi: sbovis 

, how far this SEBniiiplion wa» wtU 

founded. Thtsre Leie remained a field 



of BClion for the admin istmtiTe powen, 
in spite of the advanue of ilefinfle 
legal UTungeiijeat ia the poliliMl 
rigbta of the rmlm. Hia pcMUoa cf 
the chaacery Bucci-eded bettei in dft> 
filling for itbelf muni exactly Um 
differtnt bmnoliei of ita civil jurit- 
dicliou, as to wliioh Sptnce ("• Equi- 
tnble Jurisdiction of tUe L'oiut of 
CbatJCery," vol. i. 334 aeq.. 420 tef.. 
435-083, CKi-TlG) ofifurds ua tbe nuMt 
comprebeneive etirvey. A eonuoTen/ 
as lo tbe reipectire ndvaiittigM uf 
"Bench" and "Oliii93" bad alreadj 
begun within tbese uotrow luuiiHi 
during the Middle Ages. 
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close, and £ne rolls. The most numeroas adminiBtratiTe 
dooumeots belong to the province of the RoUdi literarumi 
clauaaruvi, "Close Rolls," so called because they were isBned 
with the seal under cover, in contradistinction to the Utterm 
palentes, which were addressed to all faithful subjects. Here, 
as elsewhere, centralization and the transaction of business 
by means of writing mutually influence each other. In the 
preceding period royal orders were still sometimes given by 
■word of mouth in the Exchequer, even in judicial matters. 
Now writing became the unconditional rale, and the import- 
ance of the great seal at the same time increased. Apart from 
charters, which are publicly issued in Parliament, and in 
which the mere " sign manual " was for a long time retained, 
the use of the great seal is regarded as essential for all writs ; 
in it the development of the English State from the gout'eme- 
ment personnel is BjTnbolized. From the time of Henry IH. 
it is really the claris regni, the faithful companion of the 
King, even in a foreign land. As the history of the great seal 
is thus identical with that of the most important State 
documents. Sir H. Nicolas began to write its biography 
(Nicolas, vol. vi. p. 148, seq.). The order to use the great 
seal can he given, either by word of mouth, or in writing; 
but a document only becomes a solemn State Act when the 
great seal has been actually a£lixed. In cases of the King's 
absence, a duplicate of the great seal was given to the 
Chancellor for writs dt. curgu which were issued by him upon 
his own responsibility, but this duplicate was always given 
back after the occasion for its use had ceased. For non- 
official correspondence the privy seal was at first used, and 
when this also had attained a political meaning, the signet. 
Ab early as 28 Edward I. c. 2, the assurance was given that 
no common law writ should be issued under the privy seal. 
The struggle against the privy seal which commences from 
that time marks the struggle of the estates against the 
gouvemement personal. (4) 

(4) The Lord ChancelUir as bead of nnce wilh the deTelopmsnt of the um 
the chwioerj uttains greater import- uf the seal (Nioolas, "Proteedipga," 
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The staff that was uecesBary for the discharge of this mnlti- 

I fariouR judicial and chancery basiness, consisting of a chief 

I as well as of a number of reporting counsellors or " MasterB 

in Chancery," and clerks, received its form in this period. 

I Among the numerous staff of clerks the chief of the office now 

I stands out conspicuously as the i^-H^fnii R ottilortim CanfeUariM 

Domini Regu. He was first described by this name in the 

Patent Roll, 14 Edward I. Under Edward II. this Master of 

the Bolls was specialty appointed by the King, took a speeial 

oath of office, and was inducted iuto his office with great 

pomp (Foss, iii. 827). The appointment was very generally 

made for life, or " quamdm inrne et Jidditer ee gesgerit m 

0^70" yet sometimes otherwise "quamdm nobis placuerit" 

(F088, iv. 4), From this time he was regarded as Vice-ehsn- 

cellor, and was ranked in the stat. Richard II. c 2 in 

precedence to the justices of the central courts. (5) 



L p. 148). The moRt importitiit 
Rotali wbicb have been parlly pub- 
liebed b; the Becntd OomnuaBioD are 
tbe follLwing :— 

(a) T/if Charter SoUs.contiiiDiDgthe 
royal granU to citiea, boroughs, and 
porpomtioBH, rigbtB of tnorket, and the 
likfi. The collection begins with 1 
John, and runa to 7 Honry VIII,, after 
which date aiinh granta were miule in 
the fonu of patonta. Sc« Rotuli Cher- 
Umim, 11B9-I206 (cd. Hurdy, 1837, 

(b> The Faleal Solli. containing the 
La of offlcca, lands, titles, and tho 
s iBKUi'd in open doau- 
loeniBwiui vue great Belli afflied. Tboy 
begin with 3 Ji3m. See Hardy, " Des- 
cription of Patent BoUa in the Tower 
of London," 1835. 

(o) The Clone RoUi, contaioing royal 
iDDndatta, lettera, scd write, princi- 
pally Teaoripta addrettsed to private 
peiBona on privRte mnttora, closed on 
tlie outside with the aeaL They begin 
with 6 John. Bee BaMi lilleraTum 
eiau™rtiin,120H227(Hiurdy,yolB,i.ii.)- 

(rf) The Fiw SaUf, cootsiniug the 
cranta of the Crown tiafs, with the duea 
for alieaation, refcrio, cooseut to mur- 
riace.elc. 8oeHnrdr,"BotuliFiniuui," 
and above, p. 171. 



Eke, ' 



With Tow exceptiona the great «al 
cannot be used without the expRM 
order of the King, either II) veibally, 
or (2) by writing under hia riguet, or 
(3) by writing under the privy ical 
addressed to the Chancellor, or 1,4} l^ 
wriling under the aignot addr«8ied to 
the keeper of the privy seal, who theie- 
upon commnnioalea the royaJ pleasate 
to tbe Cbunceltor by a warrant under 
the privy aeal. The origin of written 
instrumeuts ataled with the gnatt ual 
is given inPalgravp ("Common wealth." 
vol. i. p. 147; Privy Couuoil, IS); 
for tbe untinuotia history of the neat 
Boal nnder tbe aepacate reigna, cf. Foa 
(" Judges," Index, «id< Seal). Ajoiia- 
tio eurvty of the royal writa aorard- 
ing to the difference in their t^jal 
nalTire is given in Coko, Inst., ii 10. 

(5) The staff of the chancery no* 
takes a firmly organized form with the 
growing Iinportance of the office is the 
adroinistnition of tlie realm. Tho liit 
of the cbancellon of this fieriod ii 
given by Foas (Judges, vol. lii.). Ai 
early as Edward II. the title *■ Canat- 
lariut AngU'x" ocoutb twice; and the 
hooorary title " Lord Chancellor " Crom 
tbia time cornea into gnuloal uh. As 
a rule tlie chanceltora a 
troni the higher clergy ; under B 



Ul cboMB I 
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m. amoDf? seyenteen ohanoellora were 
four archbishops and eight bishops, 
but on Uie other hand also one knight 
and four professional jurists. An at- 
tempt of Parliament to thrust out the 
clergy from this position, failed, and 
the lay chancellors were always after 
a yery short time replaced by prelates 
(Fobs, liL 320). The higher chancery 
clerks now received the title of ^^Magis- 
iri** or Mcuten in Chancery (Spence, 
▼oL i. 359 8eq.)t for as these clerks with- 
out exception belonged to the lower 
clergy, the custom arose of applying 
their title of rank as Magittri to theiT 
oiBce. Towards the close of Edward 
IIl.'s reign, we find the title of " Mas- 
ters " us^ in the documents contain- 
ing their appointment (Foss, iii. 334). 



In the company of the Chancellor they 
are also active in Parliament, in which 
they usually officiate as receivers of the 
petiti<m$f whilst the class of " triers " 
was formed of the prelates, barons, and 
justices. More numerous still was of 
course the btaff of the elerici de secundo 
gradu, as they are now termed, in con- 
tradistinction to the MagUtri or elerici 
de primo gradu. As head of the de- 
partment for the registration of the 
State treaties stood ue ProUmotariuSf 
whose treaty rolls from Edward I. to 
22 James I. are still in existence. The 
whole of the clerks inhabited an inn 
near the royal palace, and received 
their salary and supply of provisions 
from the royal household. 




CHAPTER XXIV. 



^e |9(irItaineTtt of ite ^relatts anir 39Rtons. 



From the time of Edward I. there were connected with 
the permanent council, as the seat of the central goremmenti 
certain pt-riodical meetings of notable prelates and barotis, 
who became tinited with the King's council, into a " gfeaX 
council ; " and then separated themselves as an Upper House 
from what was afterwards the " House of Commons." 
Edward I. on ascending the throne found a condition of 
things existing in which prelates and Crown Tassals had 
already for a generation past exercised their right to impoBS 
scutages and aids, and had been summoned to deliberate 
upon important resolutions of the realm. Convinced that 
such participation in the central government was henceforth 
unavoidable, he made this concession without any reserve, 
and in the course of bis reign extended it beyond the oiiginal 
design. The functions and constitution of these parliamentary 
assembhes assume a form from which at length proceeds an 
hereditary peerage of secular lords. 

I. The concilium of the prelates and barons formed, frost 
Edward the First's time, a lonstiltltional Iinlt in ifie a&mfnfc- 
tralfon of li)t icalm, and as a periodical council, was ordinaril; 
convoked four times a year, bo that the magnates met together 
with the royal permanent council, and during the period of 
meeting formed a " great council," in which those who were 
summoned in virtue of office, ecclesiastical dignity, sad 
property, took their places side by side. We have hf 
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do, not with a mere estate of the realm, in which a privileged 
class of landowners claim a right to be heard, but with a 
constant and regular participation of the magnates in a 
political system with fully developed military, judicial, police, 
and financial powers. The competence of the Magmivi Con- 
cilium is bound up with these prerogative rights. The un- 
limited royal powers are now exercised under the constitutional 
co-operation ot the magnates ; the portion of the government 
■which remains indefinite and informal ia the residue of 
personal rule. Reservingits indefinite authority, the principal 
functions of the great council which still siu^vive in the Upper 
House as it exists at the present day, may be ah-oady separated 
off into a quadruple sphere of action : a court of law, a 
tax-granting body, a State council for the administration of 
the realm, and a legislative body. 

1. DnderEdward I. its position as a court of law is prominent. 
The parliament in this reign, ia pre-eminently intended to 
be a judicial assembly, to which the other functions are 
annexed. In this sense (which was also that intended by 
the barona in the Provisions of Oxford) Edward I. convokes 
four times in each year a parliamevtiim, and he only departed 
from this rule afterwards in very turbulent times. In this 
sense in later reigns the motion was repeatedly put and agreed 
to, that at least once in each year a parliament, that is a 
judicial assembly of the magnates, shall be holden. Its 
models, the Echiquicr of Normandy, and the Parliaments in 
France, and the Germanic fundamental idea by which the 
secular government wears the character of a court of law, 
were all of some influence upon its creation. The competence 
of this court is bound up with the King's right of taking 
the most important and difficult cases to his court. The 
current law suits were certainly now, indeed, assigned to 
the corporate central courts, as they had formerly been to 
the county courts. But this delegation did not annul the 
royal right of personally directing the court in extraordinary 
cases (above, p. 400), as was the case in the German Imperial 
Constitution, where a court of officials eat in addition to the 
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imperial court, and a parliamentary revision of the body o( 
official judges was reserved. It has never been constitationallj 
determined which jtiadfti belonged to the jurisdiction of Par- 
liament, for the King never renounced his power of reserving 
the most important and extraordinary cases to his peratm^ 
appointment of a jiuiiciiim pariiim ; and the estates tbemselres 
were interested in upholding these powers, from the time 
when tbeir right of co-operation had been constitutionall; 
established. Qence civil and criminal cases might in ttie 
first instance, as well as in the higher instance, be brought 
before Parliament, if the matter appeared of sufficient impor- 
tance. As extraordinary cases of the highest importance, 
the following presented themselves : — 

(a) Complaints against erroneous decisions of the ce&trBl 
courts, which were admitted by a royal writ of error, and now 
came before the King in council, for which the Magnum Co»- 
cilium offered itself as the higher, more powerful, and toon 
illustrious body. In the year books 29 Edward in. 14 
(Hale, Jiirisd., 41), the justices plainly declare it to ba the 
prevailing opinion that the Permanent Council is not the plaos 
to upset the decisions of the central courts. The assistance 
of the gi'eat council in this matter proceeded tacitly I 
the necessity which bad arisen for a higher authority. (1)^ 



(1) The [sirliBincnt ia now tiiejudi- 
ciumpar(um o! the CBtntca, an itistila- 
tion whiah the mngnntes bad linig 
endcavourpd to eataliliuh. Theexprei- 
■ion " fwilmmont " woa at the olose of 
thii period pie-etninenll; lued in tbia 
Beti«B(Parry,"riirli»ment8,"ii.T Veen' 
BepoTt.vol. i. Iti'J-ni), In acoanlanue 
with FIcta'a tazt-booli, tlie Fitrliameijt 
Htu nndet Edward 11. described BS a 
coDBtitntioDiil tribuuul, "coram Btye e( 
Omnlio nio in prmietilia Dcimini 



been made in the seleotion only ; whilst 
in fonner times the royal judicial cnni- 
miwionB were bujed upon petsonol 
■election out of mauy. it wns now the 
rlnaB of the mggnutei that bad Ifccomo 
tormcd into a buly, which the King in 



hia character of chief ma^tnl 
suited. WhBtonce,intbeiictJaiiB( 

Thomaa Becket, appeared us an ■ 

ordirairy convooattoii.Uuowthennhr 
method of its composition. The ^en^ 
Keport Bokuonledges that thii ohuM 
had been tacitly effected, that mBouli 
1 Edward III. all spiritual and teta- 
porai lords were alreadj regarded u 
the natural constituents of tbii eomt: 
but that the time when this cti»ap 
auae abont could not be exactly do(«t> 
mined (Report, t. 296, ir. a76>. Oolj 



Qthis 



teUie 



i^tSBbOllU 




4 Edward m. that . 

be hotdea annually, or more f>tqiHnillj 

if neoeBsary i Peow' Bepott, i. 308) ; b* 

neither the Lorda nor the " 
wtire interested in a frequent 
tirju of tuxilnpokiug anscmblics. j 
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(b) Impeacbmenta of members of the Parliament itself. 
From the moment that tho great council bad attained ti 
certain stability, the demand waa raised to recognize it aa the 
jttdiciiim parivm of ita own members. The demand for a 
special judicium parium for tho Crown vaasals had hitherto, 
merely on acconnt of the unequal position of the hundreds 
of lesser vassals, never taken a definite form. Now, since 
an organized body and an external limitation existed, the 
demand for a court of peers for this narrow circle had become 
practicable and unavoidable. It had been to a certain extent 
prepared by that ordinance of Henry III. which had exempted 
the great barons from the ordinary suit of court in the county 
court. It appeared the more justiflahlc in proportion as tho 
great coTincil began to invite the juaticiariea of the central 
courts to act as deliberating members at the meetings for 
delivering ita legal decisions. It waa natural that the lords 
should object to recognize their assistants of the legal profes- 
sion as a judicium parium over their own persons. The new 
expression, "piers de la terrc," occurs for the first time as 
an official term, in the judgment passed on the De Spencers 
in 15 Edward II.: "Accordingly we peers of the land, earls, 
and barons in the presence of the King do declare that," etc. 
In the proceedings against Mortimer, and in the disputes with 
Archbishop John of Canterbury, the demand is still more 
definitely marked. In 15 Edward III. it was raised, upon 
the motion of the barons, to a statute, to the following extent, 
" that no peer of the land should be condemned to the loss 
of his temporal possessions or to arrest or impiisonnient 
unless by verdict of his peers in Parliament." (a) 



(a) A hundred jcotb carlirr, when, 
in tUe aotioD neaiiiBt lite Kart Munthat, 
the claim for a court of pocre was 
luiMi). BiabnpPelerdi.' Rocbes declared 
that there were no neera in Kngland of 
the some kind as tboao in Fmnre, and 
that the Kinp, by moans of hia iui!ge», 
bad aperfict right lo nit in judgment 
npAD hia foea. Bat after tlie iipiiiluni 
and tempural lord! hiul far a nholc 
generation year bj' year appeared at 
VOL. I. 



these judicial amembl ies, it was natnral 
tlint lliej dbnuld bc;i!in ti be regnrded 
as a moro aelcot uceriige, aa '' pi'rri de 
Id trrre." 1'he claim for auch a peers' 
court for the niemlit^rs of Ihe great 
council wae moreover baard on Ihn old 
privilegca of office of tho Nonnan 
period, nliioh had alwaya aocorded to 
the membcra of the higlier cnurb an 
oitraonlinary nn'l eepuru'e rii;ht of 
iippeBriog Mfuro their own judiciol 

2b 
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(r) Next follow accusations against the royal great officers, 
vbich with (lae regard to the depositaries of power and lav, 
could not be sent for trial before justices, as being men 
advisers of the royal council. They are sent as extraordiiui; 
placita to the " King in council," which latter for these cases 
could only be "the groat council." This course, in addition 
to imparting to them a just importance, certainly in early 
times indicates the mark of violent party passion. With the 
increasing power of the great constitutional body of the realm, 
this jurisdiction extended into all three directions ; and whilst 
retaining the forms of a council, became the eitraordiiury 
supreme tribunal of the realm. (1") 

2. The same body is at the same time a tax-granting 
assembly for the scuUujut and the extraordinary aiLcilia of 
the Crown vassals. It had been firmly established by the 
precedents under Ilenry III., that the baronage granted 
these taxes through a committee of notable prelates and 
barons, who being convoked by royal writ as greater taxpajerB 
represented the mass of the lesser. Edward I. respected this 



clepartme&l, excbcqaer, i<tc. In 15 
Edwaid III, the tnrons bring in un 
empliutic niutiaa in reapnit beroof, and 
on tl)o opinioD of a Bpecially appointed 
coiniJU»<non of four bishopB, four enrls, 
and fbnr bnrons, tosetber with the aaga 
tie la ley, a itutuCe vm iaaucd in ttie 
naiaa Ktaiun to the effect thnt "no 
peer of the realm, crown officer or otlier 
aliould be arraigned im apconnt of his 
oSlce, condemiied to the loes of his 
temporal posaesiiicins, thrown into prieon 
or urreat, tried or judged, eioept b; the 
uvnrd of hi* peers in Pwliament " 
(Feera- Report, i. 314, 315). 

(l**) But in thia question indefinite- 
neBs u to limit* niu and remained the 
herit^e left by the Norman Carta 
Rtgit. In Mortimer's com (3 Edw. 
III.) tbo megnBteg protect tliat the; ero 
not bound to ait in judgment upon 
t'imoQ de Berosfnrd, because he ia not 
their peer. On the other hand, tbej 
caused ThomoB de Berkeley, a Crown 
Tassat wlio had been aununooed by 
writ, in accordance uith cuetom, to be 
coadcmoed by a jury of " miiites coram 



rrgr in pUno parliamatio" (tf. lUporb. 
i. 300). The uncertainty, too, tt Uie 
forma of procedure, dertvnl Cram tlui 
Norman judii'ini cowmiaitioua, luti for 
a. long while. In 11 Riohftrd U. S, 
lurda appelUnt move arliolea of Im- 
peaohmeiit for high treason (for tlieM 
iiicidenls, aee Fa^ Hiat.. i. 4lft-U0). 
In recollection of tite forms of the old 
admin iatratioD of juBtii 



bide in 21 Richard II. impviuibttKanli- 
bisbop. Thomas Amnilel. of bieh tni- 
soQ, who by -'owatd" in Porhuiwiit 
wu condemned to baniBhrncnt. Ottiet 
petra were oeouBed by the lords ^id' 
lant, and ooodemned to death and 
baniahment. The older resolutiun* of 
11 Richard II. were foi the inosl put 
annulled; in 1 Henry IV. tlie loat rtw- 
lutioDS wore declared null and Tudi, 
and the former odbs (11 Biohl 
revived. 
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light of the vassals. But a deeply felt violation of it in the 
twenty-fifth year of his reign, with the refusal of the clergy to 
pay taxes, (combined n-ith war, tinancial distress, and discon- 
tent in the country, compelled him in tlie coiijirmnt'w cltartarum 
(25 Edw. I. e. 6), to agree to a still wider eoDcession, which, 
as a principle, restricts the grant of all auxilia, gcutugia, and 
tallagia to the common consent of the prelates, barons, and 
commons iu Parliament assembled (cap. 25). Under each 
subseiuent reign this concession was confirmed, extended, 
and protected against violations. This periodical right of 
granting taxes gives the great council an unassailable position, 
and a continual support to its other claims ; but this right 
had to be early shared with the representatives of the com- 
manities, which fi-om this point were gradually gaining u 
preponderance. (3) 

3. The Magnum Coucilium is the supreme deliberative 
comicil of the realm for the most important measures of the 
Covemment. Primarily for decrees of war and peace, on 
account of the important military rank of the great barons ; 
but just as much for internal affairs also. Its functions are 
thns far the same in princix]le as those of the continual 
council (p. 399), Naturally the most important were reserved 
ior the great assembly; but on that very account the least 
important were not excluded. For these indefinite functions 
the assembly pre-eminently bears the name of " concitlam," 
taii not of " parliament." But the regulai' reeun-ence of the 
assembly gave the magnates an ever-increasing influence 
upon the Government in the following principal pomta. 

First of all a participation in the current business of in- 
vestigating and replying to petitions. As the convocation of 
the parliaments was marked by the presentation of the 
greatest number of petitions, it was natural to claim for the 

(!) In the «truits of vat in 2S Eil- versal oppcwition to it now led to tlie 

wuil I. the Tiiitiug of an aid rrom all tlatutum dr. lailagio non eonwdtndo 

landownera of the mlua of £20 for the (25 Eiiw. HI. c. '5. 6), the oriRia of 

cMDpitigQ in FlBiid^rB vtus ordered by which ia meatioDcd beloT, Chap. xxv. 

the ordinance of tlio Kin e In the oouiieil tec. 1 , 
O'ecn' Reporl, i.i2t),22l). The uni- 
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refereeB (receivers and triers of potitions) that they should 
bo appointed from among the estates themselves. In the 
stormy timo of the "Ordinances of Ordainers " (5 Edw. II.] 
this claim was established ; yet the procedure in respect of it 
varies according to the spirit of the Government. In 1-t 
Edward III. 1, c. 5, it was decreed, that from thenceforth there 
should be chosen in every parliament one prelate, two earls, 
and two barons, invested with the royal commission and 
authority to hear on petition all complaints of deky or 
violations of justice, and to bring before the next Parliament 
all difficult cases suitable to be heard there. This is a kind 
of perpetual committee of Parliament, Uke that still existing 
in the Upper House. As late as the middle of Edward the 
Third's reign, chancery clerks, royal justices, and peers are 
arranged together as triers and auditors, the first as reporters, 
and the latter only for the purpose of preliminary inquiry. 

Further, the council acquired an influence upon the appoint- 
ment to the great offices. In quite early times the King 
declares his willingness to appoint such persons as are "agree- 
able " to the great council, yet with the reservation of bis right 
of appointment (Rot. Pari-, iii. 258, 849). Frequently, too, 
the great officers are sworn into the great council. Influential 
and skilled members of the great council acquire in this 
position a natural claim to a summons to the adminietrB- 
tive council, which under the circumstances could hardly 
bo refused. During the minority of the king, the Magnum 
Concilium naturally exercises a paramount influence upon 
the formation of the executive council, as at the accession of 
Edward III., Richard II., and Henry \I. But also nnder a 
sovereign who actually ruled, in constitutional conflicts the 
magnates frequently force the ruling council of the realm upon 
the King. For instance, in 9 Edward HI. the Earl of Lan- 
caster, as president of the council, undertakes the government 
with the promise on oath that ho will conduct no national 
nfl'airs without the advice of the council, and that every 
member of the council who gives adWce which is prejudicial to 
the realm shall be removed iu the ensuing Parliament. In 



h^^ 
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*Edward II. it was resolved that the King should have 
lopa, one earl, one baron, and a baroa or banneret of 
the Earl of Lancaster, as coadjutors, and all that could be done 
without Parhament should be decided with their consent, and 
ittU that was done without this coneent was to be regarded as 
~ and void, and set right by resolution of the peers in 
tKament. The great party struggles after Henry VI. end 
periodical appointments, depositions, and condemnations 
of the executive members of the Continual Council by the 
Magnum Concilium. Under the house of Lancaster the 
greater part of the executive council of the realm consists of 
members who owe theii' position to the high estimation in 
which they are held in the great council. (8) 

(4) The Murjiuim Concilium becomes in this manner the 
law-giving assembly of the realm. The statute of Maile- 
bridge at the close of Henry the Third's reign formed the 
most important precedent for the regular deliberation of the 



(3) As a ilelibcratire nssembly of 
the King, IliQ concilium of the mug- 
iwtea hfLB Uic $aaui indeQnito powera 
aa tbe eiecutive Cantiimal CouaciL 
All DuLional affairs were, under certain 
settled with their advice 
of the realm ami 
the monarchy denmndcd. There BpfK>Br 
here tho eatao ocduionul oncmauh- 
ments and tebuffs aii in tbo provincial 
diet* of the German atatet. Am early 
at 4 Edward I. " pielates, earla. baxong, 
nnd olhira of tho Kiug's council, 
JUEticei, and regit ftdeUt in Porliu- 
menl " teaolve on war against Wales. 
In the course of (he later nara, and 
in the itiaputes with tho papal caria, 
they wero very fieqneotly asked for 
tlmir ootiaeat. Where pcCilioas were to 
be cooiiderod, they wire BuniinoDGd 
in oaeea where u Icgislatiro ac^t or a 
special proci'duro was ncadcd far tliu 
linrpoae of redreiia. wliilat tliuse which 
were to be diachargid in tho ordinary 
ccursu of law and adainistrntion, only 
c«mo before tbe chancellor, judfces, 
and oounoil [Peen' Report, i. 245). 
From this point of view the great 
cnuncil participates nluo in lliG dele- 
gatione. The cilruuidiiiary I'ivil und 



cnmlnal jurisdiction af tbe ooonoil 
WHS repeatedly favoured by tlie 
JUaunuD) diunlium. but witb the 
moiiitVing circumatancc that the lords 
frequently came into conflict witb the 
permanent council as to their purtici- 
pation in it. In on nddresa of tuu die- 
vontentod ni>RnutC4 in 10 Ricboid II.. 
it is eiprcHsed that "the King should 
uasomblu tbo InrdH, nobloB, and com- 
tooiis oncti in each year in hii Parlia- 
ment, as bfing the higheat curia of 
tho realm, in which all equity should 
sbme as clear as tlie sun : and in nbicU 
both poor and rich aboQid find a never- 
fniliiig shield and prolection by Uie 
restomtiOTi of peace and quietness, and 
thoromovnlDfeTcrykindof wrong." In 
21 Richard II., on motion of the oom- 
mona, a committee of twelve lords {ran 
appointed to try, answer, and despatch 
various potitiocis and luatters wbioli 
nii'ded to b« disoliargeii nfl*r the close 
of ratliamcut. It wn« tbo arbitrary 
acts of this aimnitlce tliut brought 
about the fall of tbe King (Pari. HisL, 
i. 482-48tJ). Utider Henry VI. an ano- 
malous epoch of revnliitionnry eKWaaeA 
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^^^B King with his magnates on important and e^tensiTe acts of 
^^^B legislation, and one which follows close on former isolated 
^^^1 precedents. Withont renouncing his traditional right of or- 
^^^p daining, Edward 1. had, at the beginning of bis reign. 

^^^ introdnced a deliberation with his Ma/jmim Conriliinn upon 
r all important laws wliich involved a change in civil and 

L criminal, as well as in judicial procedure. From the statute 

^^H^ of Westminster 1, until late in the reign of Edward III., the 
^^^H great council is the ordinary body for the discussion of laws, 
^^^B with reservation of the occasional ordinances of the King in 
^^^H council, which, after the end of Edward the Third's reign 
^^^B are no longer sufticient to alter laws which had been passed 
^^H in full Parliament. This legislative position, which was in 
^^^1 harmony with the national 'and indestructible legal conoep- 
^^H tion of a legislation coimcntin md'wrnm tarfe (above, p. 97), 
^^f naturally fell to the prelates and barons, so soon as tbnr 
I position aa a supreme tribunal and council of the realm and 

aa a tax-granting body had been definitely established. Their 
predominant influence is also visible in the language of the 
statutes, in which, since the time of Edward I. and Edward B., 
the French language, as the tongue of the upper classes, 

I begins to oust the official Latin. After 3 Edward II. a 
change in the phraseology was introduced, which, under 
the name of Parliament, meant sometimes tbc higbest 
JiiJU-ial, and sometimes the Irtfislatice assembly of the realm. 
The latter meaning became the leading one under the followii^ 
reigns. In addition to the great council, Edward I. began to 
summon representatives of the counties and towns, merchants 
nnd others, to sneh deliberations as afi'ected the narrower 
sphere of the Commons (cap. 25). This right began to bo 
shared also with the Lower House as the influence of that 
Iionae in the province of taxation increased. (4) 



(4) In 3 EdvTBrd I. tlio alnluti' West- The moet important legisUtive Bob in 

niin»tfir I wus pasned " with tlie con- the following geueratioD mere puMd 

Bsntot tbeteupnmlandEpiritual lorda with the conourroucc of the Mafpuw 

ut tho cofninuiitfn*," b; which pbnise, Coneilima, bat ui yet withonl the to- 

M UDdec Heurj III., the whnle numlrei opprntiOD of the count; delegate^ ~~'' 

nf Iba VHSsala eummoticd to tbe Par- of tlie towns. For example, in IS_ 

liamcnt is meant (Kcprnrt, i. IT:t, IT4). ward L, Iho atiituli 
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But in all these four directions there continues, in the 
coarse of the period, an ascendency of the Magnum Can- 
rilium over the executive council of the realm ; bo that 
towards the close of the period, the continual council appears 
occasioDaily as a committee of the great council. The struggles 
between the monarchy and the magnates, -which were fought 
oat under Henry III. in the barons' war, become now a 
straggle between council and parliament. 

II. ^i)t conslitution of t^t patHamcnt of ilbc luagnEitts had 
been roughly sketched out by precedents down to the close of 
Henry III.'s reign. After Simon do Montfort's parliament 
had failed, Henry III. had again adopted tho customary 
method of summoning by royal wi'it his bishops and abbots, 
his earls and barons, that is to say, a selection of the latter, 
to the deliberative assembly ; and this order of things con- 
tinued during the century of the three Edwards, The nature 
of the council continued regularly to affect the selection of 
the persons that were to be summoned. 

To the parliament as a judicial assembly, only spiritual and 
temporal Crown vassals could be summoned ; because other- 
wise the principle of the judicium parium would have been i 
violated. 



detiU BimditirmaWnit, and tlie confinoa- 
tion of Magnn Cliarto, " habiUi luprr 
Aoe eum $uo oandlio traclatn " (Reporl, 
i. 194). In like nwQuer the furm of 
eipr«MloQ niw etill relnincd wliicli 
colled Ibe assembly (even without uny 
•umiaaDS of CommonH) a " Fartiameu- 
lam " (as in 27 Edw. I., Report, i. 2:i7). 
In S8 Edward I. the stiitutCB, in spite 
of the presence of the commnnErx, wtiiv 
only passed with tba advice of tbe 
Rmt <y>uncil (Report, i. 238, 23S}. In 
3 Edtrnrd II. mention U made of the 
ooinmon cmiBent of all biehops, earln, 
und bnmns " fa ptaia parliiintenlo " \ 
ID 4 Edwiird II. the caoBent in full 
ParllemcDt i» spoken of immediately 
after the conatie* and towns huvo "been 
diimined (Report, i. 261). In G Ed- 
ward III. tbe olerey and the communs 
were dismissed, wbilst the prelates and 
thoae of the council remained behind 
for rurther delilieralion (rnrry. 117). 
'"'~ '" *'"" " Tio year, nfler dis- 



Later i 



missnl of tbe commonors, the prelates 
and barons remain (Pnny 9!). 100). 
Hovever, from this period pailiamcnts 
witbnnt the ussisUnce of tbe cum- 
meneni are more mrelj held. Tho 
osaembly in 20 Edward lU. (27lh 
Morob, 1316). vras still a Magnuvt 
Coneilivm of that kind which, in a 
narked manner, was called A "cnn- 
vocBtion " ( Peera' Report. App, iv, 557), 
An assembly of this cbiuacl^T is met 
vritb also in 27 Edward III., perhepa 
also in V< Edward III., and once ugsia 
in 2 Richard II. (Rot. Pari., iii, S3: 
I'eers' Report, i. 320). Occanionally 
wo still meet with laoB wbioh linve 
only been diMUMod with the justiecs 
or tbe continual oounotl, such oi the 
statute of Aotou Baniell, 11 Ednard I. 
(Report, i. 190, 206-208): the sUtute 
da pritonibut, 23 Edward 1. (Report, 
1. 217): the ordinaTicca for Ireland, and 
the statute da prierogalira Ttgii, 17 
Edward II. (Report, i. 286). 
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To the parliament aa a tax-grantiiig assembly for tbe pur- 

ises of tbe scuUigia, the tenent-es in capite were necessarily 
mmmoned. But on this mere question of taxation tbe greater 
'TBssaU might be regarded as representing the lesser. 

Of tbe parliament aa a deliberative assembly, in addition 
the smaller council, the ecclesiastical dignitaries were 
iDstomary members, and tbe most illustrious Crown vassale, 
'to a certain extent, members by birth. Moreover, since ex- 
perience in military and political business nvas here of great 
IDoment, there could be no objection to summoning to the 
[.council illustrious men mthout Crown £efg, and even of 
■foreign family (such as the Beaumonts and Grandisons), as 
can be proved to have taken place in a few cases. The 
qualification for a foreigner by grant of an immediate knights' 
fee was not Iiai'd to attain. 

Lastly, for tbe parliament as a legislative assembly, a 
selection of the most distinguished men (mdiores lerriE) was 
from time immemorial tbe rule. But tbe more that in the 
course of time, the business and tbe official staff became 
consolidated, the more did this consolidation lead to a legal 
definition of quali&cation on u well-balanced average, in the 
same way aa nil formations of estates of tbe realm can be 
ultimately reduced.* 

From this point of view three groups, via : the spiritual 
lords, the temporal lords, and the members of the council, 
■were summoned to the great council. 

Theirs* ifwiip is formed by the spiritual lords, who according 
to time-honoured custom take the precedence ; archbishops, 
bishops, abbots, priors, and the heads of the reHgious orders. 



* The qiialiGcution for pacliiuiietit is 
known nith tolerable occumcy from 
the preeervntinn of the parliameiilary 
■writs since 23 Edward L, and from 
(heir being printed and oincidated in 
tlio frrottt norkB of Prjnne (IGSd-lUGi), 
BDd Dugdale (1685), and in the Re- 



i Pt^er 



Tbo 



t Heport hoH been, < 
it* importance, reprinted at four dif- 
ferent tintea (1810. 1820, 1823, and 
1 1829). In like manner the cootinua- 
Ltlons and complotiosa (vda. ii.-v,} 



contain exceedingly important mutter 
nt tbe end of tbe lint of lords created. 
Parr; (Parliaments, 52-54) giTes « 
table of tlie temporal lords. I liaT« 
given a complete tabular; atatement 
of tbe nomber of tbe prelatee, tnag- 
natcB, and members of the penouranl 
coDiicil sammoued to atteud escb pM- 
liament from II Edward I. to 1 
liichard IL, in tbe seoimd oditimt of 
my "Engl. Vcrwaltungirecbt "(IHI^ 
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Fzom the first it can here be perceived, that the two arch- 
bishops, and nineteen bishops must be regularly summoned 
in their double character of heads of the Church and great 
vassals of the Crown, Wherever these summonsea are im- 
perfect, it arises from vacancies, or from personal absence 
or temporary impediments ; or the summons is for smaller 
deliberative assemblies, for which a narrower selection had 
been made. The number of the abbots appears for a long 
time to vary, much according to the object of the summons. 
Many of those summoned deprecate the expensive and bur- 
densome honour, and assert that they are not bound by 
virtue of their possessions to pay suit of court to the Curia 
Regis. After 15 Edward III. it was acknowledgod in a 
number of precedents that those were to be excused from 
obeying the summons " who did not hold by barony, but only 
in frankalmoign." From that time the number of tho abbots 
became mora and more definitely fised at about twenty-five. 
In consequenee of the occasional summons 122 abbots belong- 
ing to different monasteries were, however, summoned at 
one time or another. Still more fluctuating was the sum- 
moning of the prior.s and heads of the three ecclesiastical 
orders. Of the priors, only a small number were summoned 
on each occasion, and after IS Edward III., the nou-possea- 
Bion of a Crown fief was recognized as a reasonable excuse. 
But in consequence of frequent variations, forty-one priors 
were summoned, of whom only two can he regarded as regular 
attendants. (1) 



(1) The pielatos wlio were sum- 
uioacd compriw Brat of all Iho nich' 
bishopa und tialiopa. Where tho quee- 
tioQ ia uue of tim grant of nida, tbo 
Bummons u as comploto ae po&ubte, 
and duriDg tbe vacanoy \o a see, tho 
repfcseDtatlve in Ihe aptritual offliu 
ii.e. the Kiieper ot tho Spiritual iliei) 
iraa ctalled upon. Occeudonally the 
Alchbiahop of Dublin vaa alsu sum- 
mnned. 'f'he numbeT of the abbots 
appeura to have Iweu gnkdutiUy flx«t 
at about twuDty-tlireo or twenty'flve ; 
only where Ibo granting of a giibgidy 
or a crusade or tbo like, wa» In bo 



debateil, a greater nunilmr was periodi- 
cally nutuniDned. Id 15 EdwfUil 1£L, 
two ubbuta and two priorg were ex- 
eased from attondnooe, bceauee they 
did not hold by barony, nor anything 
nbulever in eapitt, for wbioh they 
would have been Dound to oome to the 
pailianients and oouucita (Parry, 112). 
In tbe same year aeveral othera also 
were excused from appearance, because 
they only bcbl in frunkulnioigu (Pury, 
113). (A ciuw of tbia kind ocoun as 
onrly as tli Edw. II.). Thia appears 
from tliat time to lio treated as an 
rxttibliabed reason for Ijeiiig cxcutod. 
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The seeond group (tbe temporal lords) embraces, in the 
century of the three Edwards, the earls and the barons. Tbe 
earls are still the acknowledged beads of the Crown vasBol- 
dom, although their dignity is only based upon patent, &Qi 
not upon the feudal possession of a county. Tbe small 
number of lords thus characterized appears to have been 
regularly summoned from tbe first nearly in the same vmj 
as the bishops, so that the omission of any can be explained 
by minority, absence, or personal hindrance. In later timw 
there is added to these tbe very small number of dokee, 
marquises and ■viscounts, of like character, appointed by 
patent. On the other band, the leading principle for tbe 
summons of the barons is very hard to determine. The 
customary method under Henry III. (according to the origin 
of all concilia optima dim), consisted in the King's inviting the 
most illustrious and the greatest feudatories to represent all 
the rest in the law-court, the council, and the tax-granting 
assembly. This point of view still left a wide open field. For 
instance, Edward I. summons to an assembly of the realm at 
Shrewsbury in 1283, 110 earls and barons, whilst to "West- 
minster in 1295, only 49. The citations under Edward I. 
vary between 40 and 111 ; under Edward II., between 88 

I and 123; under Edward III., between 24 and 96; under 
Richard II., between 29 and 48; under Henry IV.. between 
24 and 37 ; under Henry V., between 20 and 32 ; under Henry 

I VI., between 15 and 42 ; and under Edward IV., between 23 
and 87. In the first century of the period the change is so 
frequent, that 98 lords were summoned on one occasion only ; 
and 50 lords only two, three, and four times, without their 
names ever occurring again. Others were summoned in their 



Stilt more indeSnito aro the sum- 
uses adilreased to the priora nnd 
henda of the ordew. Tbo latter dia- 
Bppcnir owmg to tbo abolitlcm of tho 
eccleHiBBtioal orders and for other 
reasoBS, so that nt last onl; a Gxtd 
nnmboT of tiro priora reioaiDod. In 
the first centiirj of this epoch the 
mita of aumiiiDna tor the moBt part 
required upp«uiauiv.> in pursoti or by 



proxy. Tlio abbots parlictilMly were 
excused, when grauta of taxes irers to 
bu made, in the evout of their seDdilig 
a proenmtor (Parry, 68). But some- 
times tbe aeudiag of proxies is ex- 
pressly forbiddtiD, as in ti Edwaril IIT. ; 
and in tbe course of tbe (leriod tha 
demand of sppenm'ioe in penioa at the 
delilierdtive usscmhlir beooinea i " 
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own lives, but their descendants were never siimmoned. 
Great promineneo being given to the grant of taxes, weight 
was certainly laid upon financial conaiderations, and such 
Crown vassals only were at first regarded as paid the great 
relevium of a hundred marks on change of possession. Further, 
a regard to the hereditary great offices was decidedly noces- 
Bwy, although the high constable and the earl marshal were 
only specially sumnioned as such after 51 Edward III, Un- 
mistakable regard was also paid to certain great families. 
According to the purpose and place of summons, and accord- 
ing to personal confidence, there could he summoned ronnd 
a fixed and determinate nucleus of about thh-ty harons, a 
number two or three times as great ; and in the whole course 
of the Middle Ages there occurs not a single case in which 
the barons have refused a place among them to any one thus 
summoned. But the possession of a great Crown fief, with 
all its inherent importance with regard to military service, 
taxation, sub-vassals, and authority in the coimty, was neces- 
sarily to be considered in the summons, so far as the King 
was interested in having the mouthpieces of the Cro\\Ti 
vassals in his council. Husbands of heiresses were generally 
summoned ; owners of parcels of land, where a partition 
had taken place, were sometimes summoned and sometimes 
passed over. Beyond these considerations the century of the 
three Edwaids never advanced. (2) 

partels. Instead of tlii> impraoticabte 
univerBal suiudiodb, nml the pqunlly 
imprnctimblQ election, there rGinuineil 
ncoordlngly only the roynl Bclectiou by 
writ. To the utormy nntioniil wwombty 
in 49 Hon. III. Simon dc Montfoit bud 
only lammoncd Ilia lulhcreiiW, fivo 
powQiruI enrla, and eighlcett batons, 
UDOng them probablr muny IcBser ones 
(Peers' Report, jii. 106, mi). Afler 
the restoration of tho roynl authortly, 
Hpnry III. naturally luminciDudauieet- 
ing of hiB rsitbful fnllooere. This 
event hns boeii riglitly described by 
an old hislorinn. whom Coke cites from 
Caindtn, "Btatnit et onHnatil. gued 
omiKt mi etmilc, ct l.aro,,f. Anglia, 
qtiibat iptt ret diijnalnt tit breriti 
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(2) Tho group of tlio tompotal lords 
MUnprin-s in the first century only tlio 
enrls and tbe barons. Under Edward 
111. the dignity of a dulto woa first 
created for tho princes of the royal 
honse, and afler 24 Bdward 111., it 
beeame ciutDioary to place snch n duke 
of royal blood, or the Prince of Wales, 
at tha lieail of the pelsone summoned. 
After 10 Richard U. thero are fro- 
quently added to these ono or two 
marquises; after 23 Henry VI. nlso 
omo visemint; in 31 Henry VI. three 
viMOunts. Tbe difficulty lies only in 
the number of Ibe so-called batons. 
The Crown vossalilon was at all times 
unequally cumposed of );n-at lords, 
Biniple lariduwDcm, and owners of small 
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^^^P The third group of tiie Magnum ConcUiuiit was formed by 

^^" the members of the council. Not only the oldest modes of 

r summoning, and the object with which a dehberatire assembly 

L was holden, but also certain recorded events prove that 

^^H originally the executive members of the council voted in 

^^H Parliament as such. In 20 Edward I. the Eottili prove that 

^^^P tmder the Cimcilium Frocernm et Mngnntuiii, the chancellor, 

^^^ the justiciaries and the higher officials of the council, as 

r such, ai-e included (Peers' Keport, i. 206-208). Even for 

L the grant of tases and the judicium parium, the right of voting 

^^H in this capacity could not well be denied to the lowest Crown 

^^H vassal. But just as unmistakably the united influence of 

^^^1 the great prelates and lords in the great assembly soon 

^^H asserted its ascendency over the mere bureaucratic element. 

^^^B The first shock to the position of the mere officials had been 

^^f given by the Statutes of Ordainers (5 Edw. II,). But the 

I more decisively the idea of a "peerage" among the lords 
who were summoned came into prominence, and in 15 Edward 
m. attained a legal recognition, the more usual it became 



nHnnHmi''u>nia dirigtre, venirent ad 
J'aiiiamailam, tl non alii, nisi forie 
DomiHM Brx alia hrcria ci'i dirigen 
nifui«Ml," Bat it ia wrong to regard 
this as a now statute; it is only the 
deEcriptfoD of the orlglDdl conditiou 
of tilings (Pcera' Beport, i. 395; iii. 
114). And HO it coDtiuum in the 
century of the three Edwards. WiUi- 
ont ri'skoning unonialoua smaller de- 
liberative assemblies, the number of 
■ummonseH uadut Edward I., IL, and 
UL, varies between 24 and 12:1. We 
inmtot, therefore, doubt that the sum- 
DDOUB by writ in tliia century carried 
no hereditary right to a scat (Ptcrs' 
Kepnrt,i.3Z5,3-J6; iiLll7.2C5). But 
the diOiouIt questioii remains Elill ud- 
aolved as to whiit olhor principles the 
procedure acted upon. Martial efflci- 
ODoy alone cannot liHTe been decisiro : 
and just aa little did legal distinoliotiK 
exist in feudal tenure. With regard 
to tbo gnints of laxe«, and the frequelit 
mention of tcuura " by barauy " among 
the abbots, it appears probable that ILu 
finaneiitl point of view waa predomi- 
nant; Ibat is, a special rcgnrd wus 



had to "baronios," wlu'ch, avEotdiogto 
the rating of the E»ebtqner, pay the 
great reUrivm of h hundred inaHcs, 
It seems thnt in Uio ecutury of the 
three EdwnrdH u Ixnly of about thirty 
barons becaine flied an an aTerage 
number, with the rcuervutioD (IJ tlwt 
the tenure by barony did not as yet 
give a legal title to a EUmmoDs, and 
(2) that on the other Laud lener 
tenants oould be also summoned oat 
of personal confidence, and occaaianally 
isveu Euch OS did not hold any &el 
of the Crown. Aa a rule the writs of 
summons insist upon a pcrsoual appeal^ 
ance: but the temporel lords weru for 
a still longer time allowed proxies. 
particularly lo represent tliem at aot« 
oftoialion. In 35 and SC Edward lU., 
two auumaluus usemblics occur. In 
which seven counlesws and three 
baronesses were aummoned, with (he 
demand mode upon them to let tliem- 
aolves bo represented by " trusty men." 
The question here, which at all cventa 
mis exprcsaly mentioned in Ibe latt«r 
year, was the special one of fumiahing 
urmcd meu for tlie campaign in IrelMtiT 
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to BummoQ tbe prelates and the great fendatories, -who 
belonged at the time to tbe council of the realm, in the 
ranks of the other peers, becanso this had begun to Bignify 
both poUtically and socially a higher position. Tbe member- 
ship of the council becomes gradually absorbed by tbe members 
of the great council, who now understood their position as 
forming a. unity. Accordingly as members of the council the 
chief justices, the justices, and the councillors of the second 
and third ranli were now only summoned by special writ, 
The justices in most cases appear merely as tbe assistants 
of the lords. With regard to taxation and the jurisdiction 
of peers the fusion of the peers in council and the peers 
in Parliament appears perfected ; it is quite different, however, 
!18 to the deliberatiTe and legislative assembly, in which the 
continual council, being still a condlinm in concilia, forms, 
as Hale calls it, the administrative body under the personal 
direction of the King, Tbe subjects of dehberation were pre- 
pared in tbe smaller council ; tbe proceedings conducted by 
officers of the council ; all conchisn recorded by officers of the 
council ; all decrees resolved auhsequently disciixKcd in tbe 
council (until Henry YI.) ; all sittings took place in the council 
chambers of tbe royal palace, and the servants were ordered 
to attend from the royal bousebold, as is the rule to this 
day. Tbe regular sittings of the permanent council were only 
periodically interrupted by these plenary assemblies of the 
estates of the realm "ad ardmi negotia." The convocation of 
the notables for this purpose may (according to Palgravo'a 
appropriate expression} be called the icrins of the council, 
corresponding to tbe terms of the courts of law. That the 
great council under Edward I. appeared thus to its contem- 
poraries, is proved by the words of Fleta (ii. 2), which co- 
ordinate it with other departments or curtK, aa " Curia Regis 
in PaTliamento." (3) 

(3) In i'B oHglniil piwition tho oxecii- I'ODDci] seems bIvb^s to have beea pni- 

tlTe ooancil is aa integral elomeot of Bciit io PiLrlmmetit, nnd 07617 i["P°l- 

ParliBmeDt. In haioiany with tlio tant aat nf tho King in Fatliiuntnt 

ri«ra' Rrport, Parry (ParlifiniemH, Hi;) HpjieiiTB lo bnvo been sBnotionwi byth» 

recunrka upon 18 Kdwacii lU. : "The udvioe of liia council. The moetitiga of 
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^^V III. ^i}£ tcbclopmtnt of ilie !)Etiiabilit:n of t^e temporal pteragt 

^^^ from these conditions becomes gradually diacemible in a 
r few sjmptomB, under the dynasty of the house of Lancaster. 

L Here internal causes were at work, which in every process 

^^^B of political formation take an outward shape when the eub- 
^^^H stance is already finished. It was the personal importance 
^^^V of the great lords for the State which silently decided this 
^^^^ question. For the military service of the State a great vassal 
I with his warlike followers was of quite as much importance 

I as a small county, and this importance became greater owing 

I to the French and Scotch wars. For taxation the baroniee, 

which paid the great rcleciiim of a hundred marks, and £100, 
connected as they were with periodical euhsidies, profitable 
wardship, and incidental feudal dues, bad as much weight 
as a small county, and more than that of the majority of the 
small market towns, which were already eummoned to send 
burgesses to Parliament. In war as in the council, the great 
lords are personally a prominent element, which is more and 
more firmly established by their meeting together in person to 
discuss the "ardua ni-itutia regni." This annual meeting, this 
customary discussion of the great business of the State gives 
them that experience, that importance, and those qualities 
which engender the justifiable feeling of a birth-membership, 
■which at the same time has its root in their local position. 



Farluluaiit wore still onnaidereil as 
meetinga of the King's gelvct counuil, 
at wliicb the lords and oonmanB aa tbo 
grent council of the King, for legisla- 
tivn pnrjioect, and foe gnntiag aids, 
and for tbeir ndvico on oxtniordin&ry 
occasions, wpro summoned to attend " 
<cC Rcprt, i. D17). The statements 
respecting the members of the council 
who were suiomonod are, however, for 
the most part excei!<1in)(lj indeflnite, 
■o much so tliat tlie bighor, middle, and 
lower officers ate confused together. Id 
23 Edward I. the justices of bolh 
benolies, the itinerant justices, the 
batons of the Exchequer and " others 
from the council " ue tnentioned ; in 
1 Eiiwarrl II. thirtj justices and otlicra 
of tiic council; in 2 Edward II., "thirtj-- 



llva of the council;" again in 2 Kd- 
word It., sixteen justices rtminitlri; 
in :< Edward II.. seven of the conadl 
nnd others ; in G Edward II., aixteeu 
justioet and sixteen clerks of oounoU : 
again in 6 Edward II., " forty-two of 
tlieoouncil:" in li Edward II.. "thirty- 
two judges and of the coundl." The 
juatioea, masters, and clerks of the 
council wereofleueipressljmDntioned; 
itftcr Edward III. very frt-quently a 



addressed to the rnDgijates run "mm 
fottrit paelatii Iraetataii," those «d- 
dressed lo the justices lea jo out 
"frterit," and thus cxjircss that tbe 
oQiccra, as such, do not stand u; 
equality nilh the peers. 
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"With the development of tlie county militia, tliey became also 
the skilled leaders of the national array. With the institution 
ofjuBtices of the peace, after 34 Edward m., they took the 
he&d of the police control, and the quarter Bessions, that is 
to say, of a great portion of the criminal justice and internal 
administration of the country. Their eminent personal in- 
fluence in the Beighhourhood of their residence and their 
estates, is increased by their prominent position as the greatest 
tax-payers wherever land-tax, income-tax, county-tax, and 
local-tax was to he paid. Their local influence reflected upon 
their position in the great council, and their position in the 
council upon their local influence. The aggregate of such 
conditions becomes at all times bound up with tenure. 
According to the common law succession, the whole of these 
customary duties and this customary position pass to the 
eldest son or other heir, and only to him. The right of the 
kings to summon by their writs those whom they choose out 
of hundreds, could no longer ignore such claims. The feeling 
of the equality of this position had already become so strongly 
developed in the party struggles under Edward II., that the 
statute 15 Edward III. formally acknowledges those sum- 
moned by writ as "pares re;iiti," and thus legally severs them 
from the great number of the other tenentes in capita. The 
distinction that subsisted between the greater and the lessei* 
vassals in army, law-court, administration and taxation, at 
length, after a struggle that had lasted for centuries, attained 
legal recognition. The house of Lancaster was now enabled 
primarily to support its usurped throne upon the recognition 
of the body so constituted. The legality of the present political 
government was established by the mutual recognition of King, 
K^flvde, and Commons ; and if this recognition was to mean 
^BHjihiiig, it had to proceed from a body constituted according 
^Mpdd custom, and not from an arbitrarily summoned number 
'of partisans. The council of the prelates and barons accord- 
ingly from that time attained a fixed form ; the number of 
those summoned became Bmalier and more constant in its 
attendance, and the element of the new members who were 
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Bummoned merely out of personal confidence becomes reduced. 
Frequent deliberations upon military matters as well as 
military merits had also caused a number of ' ' bannerets " to 
be summoned ; but for these new members also, the write of 
summons are more and more regularly issued. Although the 
royal rigbt of personal summons is never given up, yet it 
silently assumes the shape of a permanent attribute of a 
permanent body.* The question was simply one of giving 
legal form to what bad been accomplished tie facto. 

But this legal form could not be deduced from the mode 
of enfeoffment by the crown and the writs of summons 
hitherto in vogue. The summons by writ could not, being 
a single act of invitation, express or found a permanent right. 
Just as little could the peerage be attached to fised and 
determined estates, for then every leaser Crown vassal might 
have raised like pretensions, and every purchaser and new 
acquirer of such an estate would, by virtue of the alien- 
ability of the English fiefs, bave been able to lay elaim 
to a peerage, and the royal right of summons would have 
been materially restricted. In every respect this was not 
intended. The development to which the State had attained 
had gone beyond the idea of the older feudalism, which 
under Stephen bad combined the Constabuiaria and tho 
Marcscakia Aiiglim with certain estates. The suppresBion 
of manorial jurisdiction over independent estates, and the 
legal equality of the common law for all classes, rendered sndi 
a relapse impossible. The new legal form in which an here- 
ditary estate of the realm and nobility by birth could attain 
recognition, was only that of a royal patent or a charter. 
After tho Conquest the solo higher title of nobility, that of the 
earl, was based upon patent ; from Edward III. downwards, 
a ducal dignity was also created by patent ; from Itiobard II. 
that of a marquis. The dignities wbieb were conferred after 
10 Edward III. upon princes of the blood royal, were creations 
of a purely personal character, as princes of the royal family 
did not hold any fiefs whatever of the Crown. The precedenw 

■ Cf. infra, tbe note to tliis chnptai. 
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of the royal house and the higher dignities could not possibly 
be disputed by the lower ranks of the peerage. According to 
the principle of this title of nobihty, in 11 Eichard II. Joha 
de !Beaochamp of Holt, Crown vassal of the knight's fee of 
Kidderminster, was appointed in consideration of his serviceB 
and noble descent. Lord Eeaucbamp, Baron of Kidderminster, 
in hereditary possession for himself and the heirs male of 
hJB body, with all the rights, etc., of a baron. 8ince during 
the hundred years preceding this, certain barons, to the ex- 
clusion of the rest, had been summoned to Parhament, nothing 
else could be meant by the newly conferred "rights" than 
primarily such a summons. The title "Bnrw" being thna 
recognized as an hereditary title of nobihty, its claim like that 
of other titles of nobility to a summons to Parliament was 
legally acknowledged. Much as this first creation was opposed 
■ to the wishes of the magnates, yet it finally was decisive 
ae to the legal rank of the peerage. The Crown vassals who 
bad been hitherto summoned by writ, came thus into a new 
position. Now that the newly " baronized " favourites claimed 
to be an hereditary estate of the realm, a similar claim could 
not be denied to those older and more illustrious barona who 
were ordinarily summoned to attend. The style of " baron " 
became accordingly a legally recognized title of nobility for 
barons of the realm. There existed in the fifteenth century 
two modes of summoning to the peerage : (1) by patent, for 
dukes, marquises, earls, viscounts and patented barons, legally 
recognized as hereditary by patent : and from the middle of 
Henry VI.'s reign to the present time this method has becoma 
more and more the usual one; (2) by writ for unpatented 
barons "by custom." This title by custom was in tho 
fifteenth century hereditary for the older and more eminent, 
bat not for others. Mere personal summonses became rare 
even under the house of Lancaster ; under the Tudors, they 
entirety ceased ; and under Elizabeth the courts interpreted 
a summons by writ to be hereditary, " by virtue of custom," 
In harmony with the character of a personal nobility, in 20 
Henry VI. the right of the peers to be judged by the Upper 
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House was also extended to their wives, and widows; bnt 
beyond this it did not go. Tlina took place the most difficult 
birth of any hereditary nobility in the European world; 
but it was a most well-earned, and therefore a durable 
nobility. 



NoT« TO CiiiPTEB XXrV. — The 
origin of Iha heritabBU^ of ihr tem- 
poral peerage ii the subject of a lone- 
BtandiDg iliBpute, porjietuixlly reneweo, 
bea&tise in the process of building 
up tbe State the result took a form 
deiiided bj the reoiprocal and nctive 
isflaenca of numeroiu fnctori. whilst 
jnrisptudouce, heraldij, and the politi- 
oel and aociiil purty viewa of the Btato 
only take cognizance of the iudividnal 
Bnd external elcmentsof the phenoma- 
non. The Peers' Beport richtlj regurda 
the resognition of a legal peerage aa 
the first step towardi the fonnation of 
BD hereditarj' national nobility, be- 

B*DniDg with the judgment against the 
B Spensets in 15 Edward IL, in 
whicli, huwever, none of the biuhops 
took part, a olroumstanoe which waa 
afterwards used, with other reaaoas, 
for declajing the aeuteuce nnll and 
yuid (Parrj, 85). In the earae way, 
in i Edward IlL the earls aud barons, 
as peers of the realm, tried Mortimer 
and his oooomplice. At the aame 
time the protest is mude that the; 
vers nut boond to sit in judgmeiit npon 
"others than their equals." Whilst 
ftUgna Cbarta tvcognixes a judicium 

Hrtum only in the sense of b judicial 
lowsbip (in which sense John granted 
even the Jews a juifiGiuiH paWum), there 
now gpriogi into life the new claim of 
the " paret terra ; " that is, of a fellow- 
ahip of rank different from the pam 
of the oouDty. This ia legally recog- 
nized in 15 Edward III., the deoisive 
act by which the barons of Parliament 
Bepante themselves from the other 
Immia in eapilf, as a nobility of the 
realm. This olnaa privilege exl^mds 
also to the time duriug wbioU no 
Parliament Is sitting, and later even 
t"i women and widows. The Peers' 
Beport <i. 313, »H} acknowledges the 
importance of this act to its fullest 
extent. A further weight is laid by 
the Beport upon tlje rules of pre- 
cedence as laiddonn in 5 Kluhard IL 



c. 4, by which temporal and spiritnsl 
lords arc legally menthmiid as k claa 
distinct from the knights. Uora dcci* 
sire was the sucvession of the hoiue o( 
Lancaster, the legal title to whtcll de- 
pendeil npon the reeognitian of tllia 
txidy. Under Henry IV., in the acSaa 
against the Earl of Huntingdon, a 
further formal conceEsina was mads 



the Peers court, and thus 
piece of the oeremonial of « feudal 
eour de baronie. Aooordingty, the 
number of the Upper House ittidar the 
lAncastrians beoame mote uoiicnnlT 
filed, and owing to its limitation hi 
the most distinguished membei^ 
smaller, in harmonj with the teodeoej 
of a favonred clasa In notjoiog IM 
very small number rommoned in this 
period, we must remember that many 
wore ofl«n absent in foreign wan. 
Tbe martial tendency of this en intn- 
duced into the writ of amumoiis tlw 
titles appertaining to the feudftl anay. 
In 51 Edward UL, and in 2-5 BiohanI 
U., beside* the barons, i 
diinUert are spoken of. The atyls tC 
lieur is more rare. Under Henry TI. 
u new form of expression beeiua In 
be emploved. In 3 Henr; VL tb* 
nineteen barons summoned to Parik- 
ment were desoribed as seventeen M- 
raler», one inilei, one magiit^. Pkm 
e-9 Henry VI. all barons an stjUl 
akivaUn ; in 18 Henry VI. tWBUtT' 
three chivalcrt, Baron de Grejatotf 
" and others" were summoned; in IT 
Henry VI. twenty-five baron* olU 
lere, nine bttrom militcK, four hofi 
domini de. This distinctjon betw 
chivaleTl, militei, anaigeri, cmd diMiii 
ocmtinues until the close of this r^n 
and under that of Edward IV. Tbi 
legal and practical equality of the t(B- 
poral batons accordingly did not «k- 
dude degrees in their military nnk: 
■ '■ only by very elow degma 
"- -' '■' " like tlwtof 



Mfl, maiqais, el«., bfcame an eatab- 
Ijatied title of nobility in the modem 
■ense of the tonn. The title " lord," 
on the other band, does not deiignate 
a dicait; emtted b; tbe Gronn, biit 
is only B title of courtesy for numennui 
other offlcoB and dignitiua. In general 
tile concession of a peers' oonrt, accord- 
ing to the spirit of the royal preioga- 
tivcB, does not as yet siduds Uia 
anaigninent of peers in eitroordinary 
cases by jmticei wilii a jaij, without 
the legality of the proceedings being 
called ID question. A^nst the nobloa. 
too, tbe continuance of a personal right 
residing in the King to oonBtitute a 
oonrt in eitruordinary cases was still 
asserted. This was done most &e- 
quenlly in cnae of the prelales. In 
25 Edward HI. tbe Primate in the 
name of the clergy proseDls a petition 
to the effect that since the acchbisliDps 
and bishops hold tbeir tempurBUliee 
of the King in capita, they are so far 
" pieri de la tern," in the saine way 
as other earls and barons. Bnt tliis 
eplritnal peerage did not arrive at 
fall matarity, for the clergy laid claim 
to the far more valuable right of a 
special Ecclesiastical jurisdiction, and 
claimed the far more eitensite privi- 
lege of clergy, having almost com- 
pletely severed themselves from tbe 
temporul constitution. 

The legal form for the beritnbility 
of the temporal peerage is oieation bj 
patent or charter, which definitely 
iloolaros tlie heritability of the dignity. 
The "creation "of new barons con only 
dale from snoll a grant ; for the " snm- 
mons " by writ to each seporute session 
hail not in itself the chantctpr of a 
"dignity" confi-rred. The oibitrury 
modern expression which qioukg of a 
creation of peers by nrit, is only a 
souroe of confusion and dispute. But 
it is remarkable that for a length of 
time the higher creations by patent 
were proclaimed " in Parliament" In 
6 Edward UI. the Prince of Wales 
was appointed Duke of Cornwall, and 
in like mnnnFr six new tnrls in ii 
Edward III,, " by common assent and 
council of the prelates, earls, barons, 
and others of our council in Parlia- 
ment." The question here was not of 
tbe granting of new flefs, bnt of per- 
sonal dignities; thus we find in 36 
Edward III. a prince of tbe blood 



created Duke of Clarence, tliongb 
such a liukolom hnd never existed 
(Itep., i. S26}. Various acts of this 
sort occur between the years 1337- 
Hl'l, and the Inter jurisprudence 
asserted that such an appointment 
was to bo regarded as proceeding from 
the "whole legislature," without per- 
oeiving that if this had been the case 
the peerage would have beoomo an 
exclusive guild. Bnt the proclama- 
tion of solemn acls of thu feudal lord 
in the " oour de baronie" was an old 
feudal costom, and the so-called " con- 
sent " to them is a remnant of tbe 
acclamation of tbe bystanders in tho 
popular court, which in no case was 
a condition of tbe validity of the trons- 
aotiou. Eenoe can he sufflcieatly ex- 
plained that it was the creation of the 



lords wore created oot of Parhameot 
without mention being made of " con- 
sent," and that Ibis form subsequently 
fell again into disuse. Concise discus- 
siona ou this point are contained iu 
Sir Harry Nicolas' "Beport on pro- 
ceedings on tbe Earldom of Devon" 
(App. ix.). Tho later procedure proves 
that the kings did not allow thuir 
' ' ■ ' ' * 'mont to be in 

right of Parlio- 
Tbu patent of 
appointment deflnci) at the some time 
the manner in which tbe dignity shall 
descend, which is sometimes immed 
narrowly, and sometimes extended to 
embrace all the legal lieira of tlia 
body. Upon this are based the varia- 
tions of heritability which remain to 
tbe present day. But after heritability 
by patent was made tho rule, and tbe 
nuuibor of the new " barons by patent " 
increased ttora generation to genera- 
tion, it was impoBstble, having regard 
to the legal oqnitlity of the peerage, to 
put the original stock in a lower posi- 
tion than tJie new. The older mem- 
bers who were oontinuously summoned 
could now claim an hereditary right 
by writ, " by prescription," as was Aso 
assumed by the Peers' Itcpnrt (i. 342), 
with the very just remark that lbs 
newer creation " by pettnt " could not 
possibly have appi-ared as tho better 
and more advantageous method, 
there bod ever existed a peitnge by 
virtue of the tenure of certain estalea. 
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